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Disclaimer

The Mediator handbook has been developed by the International Finance Corporation (IFC) and the
Center for Effective Dispute Resolution (CEDR) to provide a collection of recommendations on best
mediation practices primarily for commercial mediators. This handbook has been developed to serve
as essential preparation for Mediator Skills Training (MST) course delivered by IFC and CEDR for IFC
clients, with some modifications based on the country of course delivery.

The material in this work is protected by copyright. Copying and/or transmitting portions or all of this
work may be a violation of applicable law. The CEDR and IFC encourage dissemination of its work and
hereby grants permission to distribute the Handbook, without any right to resell, redistribute, or create
derivative works therefrom. Any other copying or use of this work requires the express written
permission of both authors of the Handbook, CEDR and IFC

Khuyén cdo

Cubn S6 tay Hoa gidi vién nay duoc bién soan bdi Té chire Tai chinh Quéc té (IFC) va Trung tdm gidi
quyét tranh chdp hiéu qué (CEDR) nhdm cung cdp mét tap hop cdc khuyén nghj vé cdc thuec tién hoa
gidi tét nhét chu yéu danh cho cdc hoa gidi vién thuwong mai. Cuén sdch dwoc xdy dwng nhém chuén
bj cho Khéa dao tao kyj ndng hoa gidi vién do IFC va CEDR cung cdp cho cdc khdch hang cia IFC, véi sw
diéu chinh phi hop vdi tirng quéc gia noi khéa ddo tao duoc té chire.

Cdc tai liéu trong cuén sdch dwoc bdo hé quyén tdc gid. Viéc sao chép va/hodc truyén bd mét phan hay
toan b cubn sdch cd thé sé vi pham phdp luét duoc dp dung phi hop & méi quéc gia. CEDR va IFC
khuyén khich viéc phé bién cubn sdch nay va cép phép phdn phéi cubn sdch, nguoi dwoc cdp phép
khéng cd quyén bdn lai, phdn phéi lai, hodc lam tdc phdm phdi sinh dwa trén cubn sdch. Moi hanh vi
sao chép hodic st¥ dung cudn sdch nay déu phdi dwoc sw cho phép ré rang bdng vén ban cta cé hai tdc
gié cuén S6 tay, CEDR va IFC.
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About IFC:

IFC—a sister organization of the World Bank and member of the World Bank Group—is the largest
global development institution focused on the private sector in emerging markets. We work with more
than 2,000 businesses worldwide, using our capital, expertise, and influence to create markets and
opportunities where they are needed most. In fiscal year 2019, we delivered more than 519 billion in
long-term financing for developing countries, leveraging the power of the private sector to end
extreme poverty and boost shared prosperity. For more information, visit www.ifc.org

Vé IFC:

IFC, t6 chirc déng cdp vdi Ngdn hang Thé gidi va thanh vién ciia Nhém Ngén hang Thé gidi, Ia dinh ché
phdt trién toan céu Idn nhét tap trung hé tro khu vire tw nhdn & cdc nén kinh té€ mdi néi. Chiing téi hé
tro hon 2,000 doanh nghiép tw nhén trén khdp thé gidi bang ndng luc tai chinh, chuyén mén va tdm
4nh hwdng cua minh dé tao ra thj truwdng va co hdi phdt trién & nhitng noi can nhét. Trong ndm tai
chinh 2019, téng déu tw dai han cua chung téi tai cdc nwdc dang phdt trién dat trén 19 ty USD, gitp
khu vire tw nhdn déng goép vai tro quan trong trong né luc todn cu vé xéa bé déi nghéo cling cuc va
thuc ddy thinh virgng chung. D€ biét thém théng tin chi tiét, moi truy cdp: www.ifc.org

About CEDR:

The Centre for Effective Dispute Resolution (CEDR) specializes in mediation and alternative dispute
resolution (ADR). We are an independent non-profit organization and a registered charity. Our aim is
to provide society with skills and solutions for effective dialogue, and to bring about sustainable
change. For more information about CEDR, please visit the link https.//www.cedr.com/aboutus/

Vé CEDR:

Trung tém Gidi quyét Tranh chép Hiéu qud (CEDR) la t6 chirc chuyén vé linh vure hoa gidi va gidi quyét
tranh chdp bdng bién phdp thay thé - khéng théng qua thd tuc té tung tai Toa dn (ADR). Chung toi
ddng ky la té chire phi loi nhudn va thue hién cdc hoat déng vi céng déng. St ménh cda CEDR la cung
cdp kj ndng va gidi phdp déi thoai hiéu qud, nhdm mang lai sw thay déi bén vitng cho xé hoi. D€ biét
thém théng tin chi tiét, mdi truy cdp trang web: https://www.cedr.com/aboutus/
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This Handbook was originally developed as part of the essential preparation for a 5-day
intensive Mediator Skills Training (MST) course provided to World Bank Group clients under
specific WBG projects in the Middle East and North Africa, Southeast Europe, and East Asia
and the Pacific regions. It is intended to support the learning that takes place during the
course through the practice and feedback, and to be a useful reminder for those with some
experience. Revisiting the handbook after the course will reinforce participants’
understanding of the role and skills of the mediator and the process of mediation. Future or
current mediators can also consult this Handbook for reference, but it is not intended to
substitute a face-to-face practical skills training course.

ADR and the World Bank Group

Since 2004, the International Finance Corporation, a member of the World Bank Group, has
been at the forefront of establishing commercial Alternative Dispute Resolution (ADR) in
emerging markets. The main objective of IFC’s ADR programs was to institutionalize private
mediation centers, judicial mediation/conciliation in chambers and court connected
mediation and other forms of ADR for speedier and more cost-effective commercial dispute
resolution, offering greater access to justice for entrepreneurs. As part of its technical
assistance to both governments and the private sector globally, the World Bank Group aims
to ensure that commercial mediation is established effectively.

The World Bank Group, through its Debt Resolution & Insolvency Program, continues to
support the application of ADR by enhancing the legislative framework and creating more
efficient judicial systems by building the capacity at courts to apply ADR. It introduces new
best practices in ADR through the establishment or the modernization of commercial
mediation centers and professionalizes mediation by transferring skills and know-how to
practitioners. World Bank Group ADR projects also involve comprehensive awareness raising
campaigns to inform the end users of the ADR processes of the new available tools for dispute
resolution, their benefits and use.

Successful initiatives in the Balkans, Pakistan, Egypt, Morocco, Liberia, Bangladesh Papua New
Guinea, Tonga, Vanuatu and other countries assisted by the World Bank Group have all had a
strong element of mediator skills training to both engender the concept of ADR and the
capacity to deliver ADR services. Only in Egypt, by 2017, the WBG initiative successfully
trained and licensed 68 mediators, judges and private practitioners, and over 1814
commercial cases were referred to mediation as a result. In Morocco, between 2010-2013,
the WBG ADR program trained and certified 67 commercial mediators, resulting in 2124 cases
were referred to mediation in private mediation centers, of which 1729 were successfully
resolved. More recently, the World Bank Group supported the development of commercial
mediation in Vietnam, where it assisted the public sector with the enactment of key
legislation, related to procedural and enforcement aspects of commercial mediation, as well
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as the private sector with respect to enacting mediation rules and codes, and building 71
newly trained mediators’ practical skills, of whom 12 trained mediators were selected for a
training of trainers. Such capacity is without doubt one of the primary steps in building
momentum and the World Bank Group has thus worked positively with these trained
mediators locally, to conduct mediations, build mediation institutions and in developing them
to train others in the future.

The present version of the Handbook has been used in the mediator practical skills trainings
for judges and / or private practitioners in Egypt, Morocco, Lebanon and Vietnam, with some
modifications and updates. In Egypt, the Handbook was also updated to address potential
gender-related power imbalance issues that can arise during mediation between parties,
which is not included in this version of the Handbook.

Credits

This handbook is based on The Mediator Handbook (2012) written by the Centre for Effective
Dispute Resolution (CEDR).
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Where does ADR come from?

Alternatives to the resolution of disputes through public court trial have deep and different
roots worldwide. Adjudicators in many jurisdictions have, by custom or duty, sought to settle
claims by exercising a conciliatory role. In the Middle East and Africa, China, South Asia and
South America, the role of the elder-led informal community meeting for resolving disputes
is well known. Mediation in family, community, environmental, international diplomacy and
workplace contexts has a range of different and long-standing cultural origins.

In its modern synthesis, commercial mediation developed first in the USA in the late twentieth
century, as part of a drive to find alternatives to the delay and expense of litigation as then
perceived. Its development since the Pound Conference in 1976, and the visionary speech
given there by Professor Frank Sander on the concept of the multi-door courthouse, has been
just as much integral to the development of modern civil justice processes as alternative to
them. ADR was soon taken up in Australia and Canada and began to take root in England and
Wales in the late 1980s, where family and community mediation were already growing.

In the UK, its development has been increasingly symbiotic to civil justice processes rather
than in competition with them. This is exemplified particularly by the reforms proposed by
the then Chief Justice, Lord Woolf in his ground-breaking “Access to Justice” reports of 1995
and 1996, and the Civil Procedure Rules 1998 that followed and implemented them.

Across Europe, the 2008 EU Mediation Directive by the European Parliament and Council,
referring to cross-border disputes between disputants within member states, has had positive
consequences for ADR. It has cemented into place the already high standards of ADR that are
a pre-requisite in the twenty-first century for aspiring states to join the European Union, on
occasion taking the form of court-annexed mediation. Indeed, whilst implementing the
Directive, existing member states have been considering how mediation is accessed in their
own jurisdictions. This has led to reviews of practice and in some instances quite substantial
legislation.

In the Middle East and North Africa (MENA) region, a number of recent projects initiated by
donor organisations such as the World Bank Group and the UK Department for International
Development (DfID) have helped engineer similar reform, including updating civil procedure
codes and rules of the courts, launching ADR centres, both independent and court-annexed
and training cadres of mediators. Countries in the region where such projects are, or have
been, operational include Pakistan, Bangladesh, Egypt, Morocco and India. In East Asia, the
number of ADR organisations has been proliferating. China, Japan, Hong Kong and Singapore
are currently taking the lead in the development of ADR not only in the region, but also
globally. Other countries in the region, including Vietnam, Indonesia and Thailand are also
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starting to follow the lead. Recently, Vietnam, with support of the World Bank Group, has
undertaken significant reforms to improve its commercial arbitration and mediation
practices. In November 2015, a new Civil Procedure Code was enacted introducing a backbone
to the Vietnamese alternative dispute resolution regime and a new chapter on enforcement
of commercial mediation settlement agreements. Over 100 judges were trained in the
implementation of the new legal framework. In February 2017, a new Decree on Commercial
Mediation was enacted completing the necessary legal framework for the development of
mediation in the country.

Mediation has become familiar in a range of business sectors, including construction,
workplace and employment, public law, personal injury, clinical negligence, company and
partnership, and applied to a wide range of contractual differences, as well as taking an
increasingly significant role in the development of civil justice generally.

The development of ADR processes and uses

‘ADR’ has become a familiar shorthand label used to designate a whole range of dispute
resolution activities. As a definition, it has its shortcomings, however. ‘Alternative’ is a much-
criticised component of the label. Settlement in many common-law jurisdictions has become
the norm (though by no means in all) and, as was argued fora time in Australia, often it is trial
that is the alternative, in the sense of its being the process less frequently used. In England
and Wales, trial is officially regarded as a last resort for cases that cannot be settled. Nor is
ADR in general or mediation in particular only conducted as an alternative to court trial, as it
is often deployed before proceedings have been started or even contemplated.

While it might be expected that tensions would develop between those who promulgate the
traditional civil justice system — judges and litigation lawyers — and those who promote ADR,
in fact lawyers and judges have played a very important part in the growth of ADR.

Many of the early pioneers in ADR were lawyers seeking to offer a wider and more flexible
range of options to clients wishing to resolve their disputes, and many mediators still come
from the legal professions. The spectrum is much broader now, and there are trained
mediators from all professional backgrounds and all sectors. Also, judges have trained as
mediators, both while sitting, and also shortly before retirement, whereupon some have
developed new careers as mediators. Just as importantly, court decision shave encouraged
the use of ADR. Many jurisdictions are adopting approaches to encourage ADR, for instance
by holding information sessions for litigants, through court directions and ADR legislative
support such as the EU Mediation Directive.

Problems with the ADR definition still remain. Should the term embrace arbitration —the first
modern alternative to public trial to emerge, but undoubtedly an adjudicative process much
more closely allied in style to judicial determination — as is the norm in the USA? Should it
embrace bilateral settlement discussions without a third-party neutral? This handbook
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concentrates on mediation, but the next section briefly reviews the other processes usually
gathered under the ADR umbrella. Definitions matter less than the need to recognise that
the real benefits of ADR, and particularly mediation, lie in the flexibility of practice which it
offers, enabling fresh approaches to be developed to suit the needs of the parties and each
dispute, making a better ‘settlement event’ available, at less cost in time and money.

Thinking about mediation and how to train mediators has shown that the process involves far
more than brokering a deal or banging heads together. This has led to academic analysis from
the psychological, anthropological and socio-legal disciplines, along with negotiation and
game theory; all these have gained significance. The approach in this handbook is strongly
practical requiring intuitive as well as theoretical learned skills, and emotional as well as
intellectual intelligence.

The World Bank Group has identified mediation as a significant tool for business support and
consolidating economic development across the globe; and CEDR often works closely with
the judiciary and policy-makers over locating mediation appropriately in local civil justice
systems. What is striking is the ease with which mediation passes across jurisdictional and
cultural boundaries. It has always been well regarded as a way of dealing with cross-border
disputes, and the enthusiasm with which it has been adopted in so many countries has
underlined its value in this context and for business disputes generally.

Internationally we have seen legal developments facilitating the introduction and application
of mediation in many jurisdictions, supported by the continued development of ADR bodies
in these countries, and with recent interest in all continents of training mediators to an
internationally recognised base-line level of competence, mediation is set to flourish
worldwide.

The growth of mediation has been connected with litigation and civil justice procedure.
Increasingly, however, its value is being recognised in areas beyond and outside litigation - in
resolving community development issues, in facilitating improved relations within teams or
Boards of Directors, and in putting together difficult deals or agreements. The core
competencies that underpin mediator training have been found to have wide applicability,
and the mediation ‘umbrella’ within which these can operate has ever-growing reach for
protecting organisations and individuals from the destructive potential of conflict and difficult
conversations.
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This section gives a brief insight into the wide range of ADR processes.
Variants of litigation

Arbitration

Arbitration was devised to overcome some of the problems encountered in litigation and is
often regarded as part of the ADR repertoire. In England and Wales arbitration is regulated
by the Arbitration Act 1996. Although arbitration empowers a third party to decide the
outcome of a dispute, it is more likely that the arbitrator will have subject-area expertise,
which, for some, makes the decision more palatable. The decision is made according to the
relevant law, is binding and is not normally subject to appeal.

Like litigation, the process of arbitration is adversarial and mostly formal; however, unlike a
court hearing, the proceedings take place in private, and the parties usually select the
arbitrator or panel of arbitrators. In arbitration, the parties have greater control of procedural
matters to suit the nature of the case

Where a dispute involves complex issues, extensive documentation and large numbers of
witnesses, arbitration can be more expensive and more time-consuming than litigation in the
courts.

High-low arbitration

This is a form of arbitration in which the parties have agreed the parameters for the outcome
prior to the arbitration. The arbitrator may or may not know what the parameters are in
advance of issuing the award. Should the arbitrator make an award within the range established
by the parties, the award made would become final. If the arbitrator awards an amount lower
or higher than the range established by the parties, the lower or higher limit set by the parties
would apply. This variant is selected when the parties wish to limit their risks.

‘Baseball’ arbitration (or ‘pendulum’ or ‘final-offer’ arbitration) is a variation of high-low
arbitration, sometimes used in the USA, named from the method used in player salary
negotiations in major-league baseball. Each party names a figure at which they are prepared
to settle. The arbitrator must then choose between the two figures, but does not have the
authority to modify the figures.

Potentially binding decisions from a third party
Adjudication

The most common form of adjudication is by written submissions to a neutral third party,
who is usually a specialist in the area of dispute. In some cases, these submissions are all that
the adjudicator has and thus, as there is no opportunity for revision, there is great pressure
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on the parties to present their best case. In some cases, the parties may each give a response
to the other party’s submission. There may also be an oral hearing or a site visit. The process
is generally short and the decision is binding, although there is usually provision for appeal
within a stipulated period. Consumer Adjudication schemes operated by trade associations,
industry sectors or large companies with a consumer focus, are also now quite common to
help deal with consumer complaints about their members, and generally focus on low value
claims and aim to provide efficient results.

Expert determination (ED)

Expert determination may be used to decide on a specific matter of contract or other law, or
on disputed facts or financial valuations. Usually the expert, who is selected by the parties,
investigates and reports on the issue, and does not rely exclusively on submissions made by
the parties. The decision is usually binding and cannot be appealed.

Ombudsperson services

Originating in Scandinavia, there are now many ombudsperson schemes in the UK and other
countries in a range of public and private sector contexts. Decisions are usually based upon
written evidence, although there is an increasing trend towards meeting with the parties,
both jointly and individually. The process provides a cheap and relatively informal means for
individuals to complain of maladministration or improper decisions by major institutions,
businesses or government.

Most ombudsperson schemes will not investigate a complaint until the seller of goods or
provider of services has been through pre-set steps, making a serious attempt to resolve the
complaint, and the parties have become deadlocked. Most ombudsperson services are
funded through a levy on the industries they serve, and are free to the individual complainant.
Most ombudsperson decisions are binding on the industry member but not on the
complainant.

Med-Arb

Short for mediation-arbitration, this process gives the parties the opportunity to use
mediation to reach a settlement, and then to rely on a decision by a neutral if there are issues
on which no agreement can be reached. This process encourages parties to create their own
settlement in the knowledge that an arbitrator will otherwise impose an outcome.

Sometimes, the parties choose to have the same person act as both mediator and arbitrator,
while others choose one person to be the mediator and another to be the arbitrator.
Knowledge that the mediator may eventually act as arbitrator may cause parties to be more
restrained in revealing their real needs and positions. There are other potential difficulties if
the same person acts in both roles; particularly challenging is the question of how to treat
information obtained confidentially in private meetings. It is therefore often desirable for a
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different neutral to arbitrate on the outstanding issues, even though this will involve a further
presentation of the parties’ cases and some further costs.

Occasionally, the reverse arrangement of Arb-Med is used, with the arbitrator given the
formal obligation to hear the case and decide on an award, keeping the decision private, and
then to operate as a mediator; if the case does not settle, the decision and the award are
disclosed.

Non-binding third-party involvement
Early neutral evaluation (ENE)

Early neutral evaluation is a preliminary assessment of facts, evidence or legal merits by a
neutral. It is not binding, but provides an unbiased evaluation of relative positions as well as
guidance as to the likely outcome if the case were to be heard in court. The parties appoint
an independent person who expresses an opinion on the merits of issues specified by the
parties. The process is designed to serve as a basis for further and fuller negotiations or, at
least, to help parties avoid unnecessary stages in litigation.

Judicial appraisal

This is similar to ENE described above. The most common form of judicial appraisal is where
the case is presented in written form to a judge (usually retired), who then gives an appraisal
of the likely result if the case goes to court. It is different from obtaining counsel’s opinion in
that the judge receives submissions from both sides. The parties must agree the form and
extent of submissions and whether the appraisal is to be binding or not; reaching agreement
on those preparatory issues may sometimes be a challenge in itself. In the USA this route has
been extended to a ‘summary jury trial’. This is a non-binding, abbreviated, mock trial using
a panel of actual jurors. Rules of evidence and testimony are usually modified to expedite the
process. The ‘trial’ is usually followed by a negotiation or mediation. A ‘judge’ may be
selected by the parties to moderate the ‘trial’ and to act as mediator following the jury
‘award’. The parties may question the jurors about the factors that influenced their decision.

Neutral fact finder

This process is similar to expert determination, described above, but restricted to the
clarification of particular factual issues, and non-binding in that the neutral does not normally
make an award.

Mediation
Mediation is the primary form of ADR and covered in detail in this handbook.
Variations on mediation include:

Co-mediation
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In certain situations parties, may require the assistance of more than one experienced
mediator. From the outset, the two (or more) mediators, both neutral, will work with the
parties to design the process to be used during the mediation. They will both act as mediators
throughout the process and usually have equal status.

Project or alliance mediation

This is a dispute prevention mechanism whereby a mediator is appointed at the outset of a
long project, or a new major business relationship, to act as the point of contact when
communication problems or disagreements are anticipated or arise.

Executive tribunal

Sometimes called the ‘mini-trial’. A senior executive from each party joins the mediator, or
neutral, and they sit as a panel to hear the submissions from each side’s advisers in joint
meeting. The executives normally have had no previous direct involvement in the dispute and
bring a senior management perspective to the issues. After the submissions in joint meeting,
the senior executives retire, usually with the neutral, and negotiate a settlement. The neutral
may act as chairperson or even adviser.

Conciliation

The meaning of the terms conciliation and mediation may differ or be interchangeable,
depending on the country or dispute sector involved. In the UK health sector, for example,
conciliation is often used to mean a process of neutrally facilitated discussion of complaints,
with no agreement over financial compensation normally included in the outcome. By
contrast, in civil engineering contracts, conciliation traditionally included a solution to a
dispute being recommended by the neutral. Around the world, in many customary and
traditional forms of dispute resolution, conciliation by a family or community elder involves
the third party making recommendations on potential settlement options to the parties.

Independent interventions and facilitation

Often described under the umbrella term of ‘facilitation’, independent interventions are the
involvement of an impartial third party to facilitate negotiations, discussions, consensus
building, problem solving, or relationship building, or to manage existing or potential
difficulties in a wide variety of situations.

The aim of an independent intervention may be to:

e encourage a dialogue, where the intervention allows voices to be heard and issues
raised

e plan the next steps to be taken or devise a framework for future action

e enable finality — a decision or agreement

e prepare for other processes such as mediation, ENE or adjudication.
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Processes are tailored to the needs of the users, and can draw on a range of models such as:

assisted stakeholder dialogue — the neutral uses practical and flexible processes to improve
relationships between stakeholders in order to clarify issues, resolve an existing conflict or
achieve consensus.

brokered talks — a neutral acts as an impartial, creative force to hold ‘talks about talks’, when
negotiations have become deadlocked because of the number of parties or the complexity or
sensitivity of the issues.

deal mediation — a neutral assists with contractual negotiations between businesses,
although there is no dispute as such.

independent chairing - an independent chairperson will manage the process rather than
dictate the content or the outcome. Independent chairing can be an end in itself, or it may
lead to formal brokered talks or another form of dispute resolution.

independent review - an impartial investigator sets up terms of reference for an inquiry into
facts, an identified problem or a difficult set of circumstances, and makes recommendations
or reports findings according to agreed terms of reference.

relationship building — interventions can be within organisations to strengthen or restore
working relationships, generate a common purpose and increase trust. Alternatively, the aim
can be to enhance external relationships, for example, with suppliers or contractors.

ADR offers flexibility and has applications beyond an individual dispute

ADR is flexible and adaptable, and specific ADR processes can be devised to suit complex
disputes in commercial and other sectors.

ADR also has a role beyond the individual litigated dispute. Businesses often seek a structure
that will provide a sustainable way of preventing or minimising conflict with, for example,
employees, suppliers or joint venture partners, and ADR processes frequently feature as an
integral part of such designed dispute resolution systems. ADR can also be used as part of a
consultative design process.

Where there is a willingness to resolve a dispute, tackle a problem or take preventative action,
an appropriate process can be found or designed.
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Before looking at mediation in detail, this section draws some comparisons between
negotiation, litigation and mediation.

Negotiation

Negotiation is often the best, most economical and satisfactory way of resolving a dispute.
Negotiation is an everyday activity; some is not recognised as negotiation at the time, and
most of it is effective. Itis a skill that is central to human interaction and yet has only recently
been studied, analysed and refined. Direct negotiation requires the negotiators to
communicate with each other about the dispute and about their willingness to compromise.

Negotiation is usually possible where all or most of the following circumstances exist:

e the parties can identify and agree on what issues are in dispute

e the interests, goals and needs of the parties are not entirely incompatible

e the parties need to co-operate to meet their goals

e external constraints, such as time, reputation, cost, and the uncertainty of an imposed
decision,

e encourage parties to engage in a private, co-operative process

e the parties can influence each other to act in ways that provide mutual benefit or
avoidance of harm

e the parties recognise that alternative procedures are not as desirable as negotiation,
which, in particular,

e allows them to determine the outcome.

There are two recognised core strategies for negotiating:
e positional negotiation
e principled negotiation.

Positional negotiation

Positional or competitive negotiation is the traditional strategy in the business environment,
as well as in political and even social arenas.

The key characteristics of this strategy are:

e each side takes its best (most extreme) position on what it demands or offers

e a period of justification follows, which usually entrenches the position

e parties haggle, and even threaten, bully, cry or lie, in an effort to extract move mentor
agreement from the other side

e concessions are exchanged, often grudgingly.

Negotiators deploy a range of tactics to improve the results of positional negotiation:
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e posturing over positions or interests

e withholding sensitive information, such as any weakness in the case

e engaging in bluff or making threats

e waiting for movement from the other party - digging in or walking out
e never giving without getting

e making small concessions slowly.

Positional negotiation is often affected by whether or not the parties will meet again. One-
off deals are likely to make parties tougher, more willing to risk the possible downsides of
positional negotiation, as there is no on-going relationship for the parties to take consider.
Negotiators familiar with each other can develop ritual behaviours that become almost a
game.

There are many other factors that influence a positional approach, including ego, peer
pressure, the need to preserve reputations, and concern for job security or financial targets.
The result is sometimes mistrust, damaged relationships, inefficient outcomes and even
retaliation.

Principled negotiation

Principled or collaborative negotiation has emerged as an alternative strategy of co-operative
negotiation.

Probably the most influential event in establishing an alternative to positional bargaining was
the publication in 1981 of ‘Getting to Yes’ by Roger Fisher and William Ury of the Harvard
Negotiation Project. The philosophy of principled negotiation proposes that, by treating
negotiation as a genuine problem-solving opportunity, outcomes more satisfactory for both
sides are likely to be achieved and at less cost.

The book describes an evolving strategy, the key characteristics of which are still relevant
many years later. Principled negotiation seeks to improve the outcome of negotiations by:

e negotiating on the basis of principles; focusing on interests, not positions, and on
needs, not wants

e depersonalising a problem, preserving dignity and making possible a co-operative
approach to problem

e solving

e separating the people from the problem; working hard on the problem, and soft on
the people

e establishing objective criteria and standards against which to measure any decision,
unencumbered

e by subjective opinion
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Fisher and Ury argue that by adopting this approach, individuals can avoid some of the
inefficient gamesmanship of competitive or positional negotiation, without being exploited.

This requires that, with the help of the mediator, the parties:

e identify or review their BATNA (Best Alternative To a Negotiated Agreement), as a firm
foundation for negotiating and decision making, providing each party with a guide as
to when negotiations should be terminated because a better result probably lies
elsewhere

e invent options for mutual gain, such as payment in kind, future business, agreeing
steps to protect reputation, or a particular timescale for action, and discovering how
an outcome or deal can be established that meets both or all parties’ real interests.
This has been developed in later literature into the concept of ‘creating value’ before
‘claiming value’; that is, extending the scope of the negotiations so as to include extra
ideas or elements which can form part of the settlement, before agreeing who gets
what

e seek to develop good relationships with the people on the other side; if deadlock
occurs, they may reconsider their BATNA and reassess their risks, develop agreement
on interests, or agree objective standards as a basis for settlement.

Principled negotiation is the basis of the mediator’s ‘neutral negotiator’ strategy, discussed later
in this handbook. However, positional negotiation also plays a part in the journey to settlement,
and mediators should expect parties to move between these two approaches. It is quite usual
for the mediator to work hard to encourage the parties to adopt a principled approach, to see
what might be available as part of the settlement, including non-financial elements, and then
for the parties to move back to positional bargaining in order to finalise a deal.

Why negotiations fail

Negotiations fail for a range of reasons, including distrust between parties or advisers, poor
negotiating skills, lack of realistic risk assessment, heightened emotion and other blocks to
communication. Sometimes negotiations stall because of the strategies adopted by the
negotiators. Two positional negotiators might push themselves into impasse with
brinkmanship, refusing to make an offer in case it indicates weakness, waiting until the steps
of the court to make an offer, or testing the other side with a challenging formal offer which
threatens costs consequences. Two principled negotiators might disagree on the objective
standards by which to assess the value of their case.

The mediator has an important role, detailed elsewhere in this handbook, in helping parties
to overcome these and other barriers to effective negotiation.

Litigation
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Litigation is the most familiar form of formal dispute resolution worldwide. It is publicly
financed and administered, carried out in a public forum and is bound by detailed rules about
procedure and evidence. It is not voluntary — parties have to appear when required or suffer
penalty - and the decision is binding, although may be subject to appeal. It is often costly and
time-consuming. Depending on the particular legal system, the decision is based upon law
and precedent, but the system is subject to human error and other uncertainties, and the
outcome is not easy to predict and may sometimes even be perceived as unfair.

Litigation essentially involves a judge deciding past rights as between the parties and granting
or refusing a remedy on the facts found. There is almost always a winner and a loser, and
accurate predictions about which will be which are difficult.

Mediation
Mediation has established itself as the leading ADR process

The need for a viable alternative to litigation, which does not deprive any party of its right to
pursue a case through to trial if a satisfactory settlement cannot be reached, is broadly
accepted. The focus of litigation is on the past, whereas ADR processes can look to the future.
Even when settlement is reached through negotiation, the process is sometimes narrowly
focused and hurried, especially when conducted on the steps of the court, and the outcome
less satisfactory than when negotiations are assisted by a third-party neutral and involve the
actual parties directly.

Why mediation works

Mediation enables the parties to resume, or sometimes to begin, negotiations. The presence
of a mediator changes the dynamics of the negotiating process. The mediator brings
negotiating, problem-solving and communication skills to the process, and deploys them from
a position of independence and neutrality, making progress possible.

The mediator, as a neutral, can:

e win the trust of all parties

e facilitate communication

e focus the parties on the problem

e overcome emotional blockages

e help each party to understand the other party’s case

e probe each party’s case in private for interests and needs

e help parties assess their own weaknesses realistically

e suggest new avenues to explore, including helping parties to create value
e help parties to overcome deadlock

e save face for parties, including when needing to change their stance
e explore settlement proposals in depth
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e obtain approval for settlement proposals
e assess realistically the chances of settlement.

Besides being quick and cost-effective, mediation looks forward, encouraging the parties to
turn from the history and focus on the future. Most disputes are resolved without continuing
or creating a future relationship, but the prospect of a future without the dispute can itself
be a powerful driver towards settlement.

In contrast to litigation and arbitration, mediation provides an opportunity for parties to
control the outcome of their dispute, even when direct negotiations have failed.

Overall, the benefits of the mediation process include:

e providing a platform for the parties to express how they each see the situation and
how they feel about it

e restoring communication and providing a process for negotiation

e giving the parties a chance to decide for themselves a final and certain outcome.

Comparisons

Satisfaction for the parties can be achieved in the resolution of disputes on three levels:

e procedural
e emotional or psychological
e substantive, in terms of outcome.

Mediation is probably the only dispute resolution process able to deliver satisfaction on all
three counts.
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Definition

There are many definitions of mediation. For the purposes of this handbook the following
general definition of mediation is used:

Mediation is a flexible process conducted confidentially in which a neutral person actively
assists parties in working towards a negotiated agreement of a dispute or difference, with the
parties in ultimate control of the decision to settle and the terms of resolution.

Mediation is a flexible process. The venue, the date and the timing are all matters of choice
for discussion between the parties and the mediator or the service provider. It is for each
party to decide, sometimes with the help of the mediator, who should attend in their team
(ensuring that the right people come to the table for the negotiations to be effective), what
issues will be discussed and what outcomes will be considered. Not all of those aspects will
be discussed before the mediation meeting, and all of them can be changed and adapted even
after the mediation has begun, if it is recognised that something different is needed to
facilitate progress.

The process can be designed, and redesigned, to meet the needs of the parties and the
circumstances of the dispute. The standard commercial model is for everyone to gather in
one place on one day, aiming to finish on that day — and the references in this handbook to
the ‘mediation day’ are to that basic model. During that day the mediator, as the manager of
the process, will run the process to suit the parties and the dispute, proposing a range of joint
and private meetings and the order in which they occur. However, there are numerous
variations available to suit particular situations.

Mediation is conducted confidentially, without prejudice and in private. Sometimes the fact
that a mediation

is taking place is public knowledge; the details of any discussions and the results of those are
rarely made public, although the outcome may be publicised if both parties agree. In addition,
mediation usually involves some private meetings between each party and the mediator, in
which the mediator commits to preserving the confidentiality of information received from
one party in private, unless given express permission to disclose it to another party.

The mediator is a neutral person who assists the parties in their negotiations, independently
and impartially. The mediator must have no stake in the dispute or its outcome, nor be
perceived as having an inappropriate link with any party. Parties sometimes request a
mediator who is a specialist in the particular area of dispute, which might give the parties
some comfort and enable the mediator to use industry-specific language. Whatever the level
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of technical or other expertise the mediator brings, he or she is not there to take sides or to
make a decision about the merits of the case or the resolution.

The mediator actively assists parties in working towards a negotiated agreement. The
mediator works hard with the parties, enabling them to widen their perspective, re-appraise
their situation, their risks and opportunities, and to consider a range of possible ways of
resolving the dispute. The mediator will use negotiation and other professional experience,
skills and strategies to assist the parties to negotiate effectively, with a focus on the parties’
goal of reaching agreement on acceptable terms.

A dispute or difference can bring parties to mediation. There is no requirement that the
dispute has been formalised, for example by the issue of legal proceedings. The difference
need not have a legal basis at all — it may be a matter of principle or belief, or involve the need
for an organisation to make progress on improving relationships, internal or external. Even
in a dispute that is close to a court hearing date, where the legal issues are well rehearsed
between the parties before and at the mediation, personal or commercial issues may be as
significant as legal factors in the parties’ decision to settle.

The parties are in ultimate control of the decision to settle and the terms of resolution. The
mediator will often have a very full role in overcoming deadlock, in encouraging forward
thinking and even in contributing settlement options or ideas for formulating the agreement.
However, it is central to the concept of mediation that the parties are the decision makers.
Effective mediators use their skill and experience to influence progress and yet, importantly,
leave the decision about whether to settle and on what terms firmly with the parties.

Another aspect of the flexibility of the process is that mediation is not binding unless and until
an agreement is reached, when settlement terms usually become an enforceable contract.
Until that happens, the parties may walk away from the mediation at any time, as entering
the process itself does not bind them to settlement. This and the fact that the process is
without prejudice allows the parties to explore all options freely, hypothetically, and without
commitment. Under CEDR’s Model Mediation Procedure, settlement agreements have to be
in writing and signed to be legally binding.

Finally, mediation is often described as ‘voluntary’. Many mediations are initiated by mutual
agreement between the parties in dispute. Once a mediation has started, continued
participation is always voluntary, in the sense that any party can choose to disengage without
adverse consequences, and what goes on at the mediation, however brief, must be kept from
the judge or arbitrator, unless all present agree to the contrary.

Many commercial contracts include an obligation to mediate before proceeding to court or
arbitration, and such obligations are likely to be enforced against a party who tries to ignore
them. In many jurisdictions, courts have the power to order that parties try mediation. Such
an order may amount to mandating its use or, as in England & Wales, a ‘robust
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recommendation’ to do so. Ignoring such an order or recommendation might lead to a costs
sanction being imposed, even against a party who is successful at trial. In some jurisdictions,
mediation is mandatory before parties are allowed to proceed to trial. So, entry into
mediation may be less than wholly voluntary, but even then is still usually effective.

The mediation processes

A broad framework for the mediation process has been developed and, with experience, a
mediator can exploit the flexibility of the process for the benefit of the parties. The following
outline provides a safe foundation on which to build.

Preliminary contact between the parties and the mediation organisation or mediator to:

e agree to mediation

e agree terms of the mediation agreement

e agree practicalities including dates, duration, location, representation, legal
framework, fees, documentation

e agree on a named mediator.

Brief written summaries of the case, which are without prejudice and cannot be used in
evidence in any later litigation, are submitted and exchanged by parties in advance to:

e inform the mediator
e inform each other and focus parties on the key issues.

Initial private meetings; welcoming, greeting and settling parties on arrival, during which:

e how parties and mediator will be addressed can be agreed

e the mediation agreement can be signed

e initial comfort factors and other physical needs are dealt with
e the practicalities of the day might be discussed

e anyimmediate questions can be answered

e confidence in the mediator can be established.

This is often followed by an initial joint meeting, at which:

e the mediator clarifies the process and emphasises the ground rules, recognising that
the lawyers will have briefed their clients in preparation

e further trust can be developed between parties and the mediator

e the parties present opening statements to each other and the mediator

e some dialogue between the parties might take place

e ajoint exercise might be undertaken to establish what needs to be tackled in order to
achieve a resolution.

Then, usually, private, confidential meetings take place between the mediator and each
party’s team separately to:
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identify the important issues and needs of each party
encourage openness about weaknesses as well as strengths
manage expectations

work with the full team

discuss options for settlement.

Further joint meetings, as appropriate, are chaired by the mediator, at which the parties

might:

provide fuller explanations or further information

set an agenda and agree next steps

discuss differences, perhaps in understanding of fact or expert opinion, or likely legal
outcome, or about the impact of events on a party

generate ideas and options

negotiate directly

set the settlement down in writing or agree further action.

A joint meeting does not have to include all members of all teams. A mediator can use

different combinations of those attending throughout the day to maximise opportunities for

progress.

Why mediation works

The essence of mediation, and the reason for its success, is that it offers a powerful structure

— the process described in later chapters - and introduces a changed dynamic into any

negotiation or dispute discussion. The mediator acts as a catalyst, being an independent

neutral who is committed to helping the parties to reach settlement, but who does not have

a stake in the dispute or the outcome.

This process:

gets the right people and the right information to the table

restores the negotiation process

identifies and focuses on what really matters to the parties

facilitates communication

separates the people from the problem

helps overcome deadlock and emotional blockages

helps parties to reassess their risks

widens the options for resolution

rebuilds or safeguards relationships, sufficient at least to progress negotiations
leaves ownership of the problem and the settlement with the parties.

The space that mediation creates
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The mediator has a role in creating a space in which the parties can work on the dispute,
different from what prevails outside the mediation. This concept of making space available
has a number of dimensions, all of which contribute to the parties’ reaching a mutually
acceptable resolution. The mediator needs to create an environment that includes
psychological space for parties to regain a sense of control; physical comfort and privacy in
which to relax and to generate the energy needed to make progress; time out with space to
think; and a place where perceived power imbalance and other inequalities are cleared away
to allow freer communication.

The space needs to be safe enough and comfortable enough for the parties to focus and work
hard and, where necessary, face realities and make difficult decisions. The mediation
agreement provides much of that safety; it makes the occasion confidential, and the fact that
anything at all is taking place can be kept from others. It also makes the process non-binding
until settlement is documented and signed. Mediation provides an opportunity for parties to
have a break from litigious correspondence and the litigation process; it puts decision makers
together, supported by their advisers, for a unique occasion. It provides a fresh starting point,
which allows the parties to agree, implicitly or explicitly, to behave differently for a while; it
provides an opportunity to change position with the minimum loss of face. It is a safe haven
and can provide calm. The mediator must contribute skill and commitment to give this
notional space tone and substance.

Routes to mediation
Parties may have come to mediation for a range of reasons:

e in accordance with a pledge to use ADR in all suitable cases where it is proposed

e under the terms of a commercial contract providing for mediation as part of the
agreed dispute resolution process

e following a court recommendation or order to the parties to try mediation; while the
courts have no power to order a wholly unwilling party to mediate on pain of being in
contempt of court, they have power to impose costs sanctions, even on a successful
party, if they ignore such a recommendation

e the parties agree to mediate, advised by their lawyers — with one or more of them less
enthusiastic - but wanting to avoid any risk of costs sanctions for having ‘unreasonably’
refused an invitation to mediate even if they win

o the parties choose mediation, believing it gives them the best chance of reaching
agreement in all the circumstances.

Mediation, even now, can be subject to misunderstanding and misconceptions, which can
lead to unnecessary objections to its use. For example:
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Mediation is not a bar to litigation or arbitration

Mediation does not preclude the use of other methods of dispute resolution, and no one loses
any of their accrued rights by participating in mediation.

In many cases an action has commenced before mediation is adopted. Proceedings may or
may not be stayed pending the outcome of the mediation, and work towards the litigation or
arbitration process can continue if no stay has been ordered or agreed. Parties sometimes
litigate to show that they are serious, and then negotiate through mediation.

Mediation is not mere compromise

Compromise, meaning splitting the difference down the middle, is not a word respected by
many litigators or their clients. It is rare for mediations to settle on this basis. The mediator
can assist the parties to develop creative options for settlement, which may not be available
through litigation, based on the interests and needs of the parties and on a realistic
assessment of risks or on agreed objective criteria.

Mediation is not a waste of time and money if it fails

If settlement is not reached in mediation, it is usually achieved shortly afterwards. The
settlement gap will usually be narrowed at mediation through the negotiations and through
parties gaining a greater understanding of the other party’s case and privately reviewing their
own case. Mediation almost always tempers aspirations with realism, and movement
towards settlement takes into account the risks, legal and commercial, of not settling.

There are costs involved in mediation; the mediator’s fee, the venue costs and advisers’ fees
for the day. However, when settlement is not reached, the preparation for mediation is useful
preparation for trial or hearing, or for further settlement negotiations. Most mediations last
one or two days so the additional fee to each party is modest compared with the loss of
management time and the costs of going through trial.

Mediation is not a sign of weakness

Lawyers who use mediation do so as an additional service for clients. It is now a mainstream
process for dispute resolution, but it is not a soft option for client or adviser. A mediation is a
period of intense negotiation that requires flexibility, concentration, and imagination, as well
as other legal and commercial skills. It is an intellectual and professional challenge, yet the
risks are low and the potential for a successful outcome is high.

Mediation does not prevent parties having their day in court —in a way it guarantees it

Mediation guarantees the parties an opportunity to present their case to each other, and to
a neutral third party, in a way that allows them to highlight aspects of particular significance
for them and, if they wish, to show the strength of their feelings. Mediation gives parties a
better opportunity to do this than a formal trial, where their evidence is constrained by rules,
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and written witness statements mean that there is little opportunity for parties to speak
except when subject to hostile cross-examination, or in limited re-examination. In addition,
the mediation may be the first time that the parties have encountered each other in person
since the dispute began, and presenting the case face to face is often a powerful precursor to
improved communication, and thus to negotiation and to settlement.

Mediation is

The fact that parties will learn more about each other’s case is sometimes perceived as a risk
of mediation particularly in jurisdictions where information given in mediation is not
protected in law as confidential.

Mediation does educate the parties about each other’s case; however, the extent of
information divulged is within the parties’ control. In practice, increased understanding
makes settlement more likely, and most parties are prepared to take a measured risk over
providing additional information. Mutual disclosure of information by parties, in preparation
or on the day, can assist settlement negotiations. New information can be presented,
assimilated and assessed efficiently when all parties and their lawyers are present at the
mediation. However, no one at a mediation has to say anything or disclose anything that they
wish to keep private.

Mediation is not what lawyers, managers or judges ‘do all the time’

A lawyer or party approaches settlement discussions as a negotiator and not as a mediator;
no matter how reasonable and approachable, they cannot operate as a neutral. A neutral is
detached from the problem, the emotion and the commercial pressures, and can manage the
process of searching for settlement in a way that is different from parties, lawyers or
managers who are involved in the dispute.

Unlike a judge, a mediator derives authority only from the parties, and is able to have private
discussions with each side without breaching the rules of natural justice, since a mediator is
not the decision maker. Even where a judge facilitates settlement at a case management
conference or pre-trial review, this is done within, and often because of, the judge’s inherent
authority and status, which is likely to affect the parties’ perceptions and decisions.

Mediation is not counselling

Mediators and psychological counsellors share a number of core skills, and yet the processes
are very different and the roles entirely distinct.

Both mediation and counselling can take various forms but, in general, the mediator
preserves a neutral relationship with the parties, whereas the counsellor develops an intense
relationship with an individual client. The mediator facilitates negotiation of a specific
dispute, whereas the counsellor engages in free- ranging discussion on any topic chosen by
the client. The mediator enables agreement to be reached, and the counsellor enables coping
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strategies to be found. The mediator uses problem-solving techniques, while the counsellor
applies psychological analysis. The mediator acknowledges feelings, whereas the counsellor
explores and works in depth with emotions.

Mediators come from a range of professional backgrounds and bring valuable skills and
experience to a mediation. However, it is very important that each mediator is clear about
the boundaries of their role, so that, for example, a mediator who is a lawyer does not at any
time act as adviser to any party, and the mediator who is trained as a counsellor does not act
as a therapist.

The Mediator Handbook Page 28 of 266
© 2017 by the International Finance Corporation. All rights reserved.



Confidentiality, ownership of the solution by the parties, mediator neutrality and impartiality,
and an approach to individuals that demonstrates respect, empathy and genuineness, form
the essential basis for the work of the mediator, and underpin the whole process of
mediation.

Confidentiality

The fact that mediation is a confidential process and conducted ‘without prejudice’ is
fundamental.

Confidentiality is on two levels:

e the entire mediation is in confidence; it is held in private. What is discussed remains
confidential and the outcome is only publicised if the parties so agree, and
furthermore,

e no private information shared with the mediator in a private meeting with one party
can be passed on without the party’s express permission.

This places a clear responsibility on the mediator to preserve confidentiality and to treat all
information with great care; once disclosed, a confidence cannot be taken back. There are
broadly three ways of checking what is confidential:

e asking the party what can be disclosed from the private meeting

e asking the party what cannot be disclosed from the private meeting

e taking the initiative, by identifying specific information that may be useful to pass on
to the other party and asking for permission to disclose it.

Revealing a confidence without permission will damage the mediator’s credibility, and could
even end the mediation. The safest path is to:

e assume that, unless repeated from the papers exchanged or from a joint meeting,
everything is said in confidence and cannot be shared, and the mediator must be given
specific permission to reveal something to the other party

e useasummary, as arecap for both the party and the mediator, to check confidentiality
at the end of each private meeting

e if you are not sure, go back again to the private room and check with the party before
revealing something. This will ensure that you do not break a confidence, and also re-
emphasise to the parties that you will not reveal anything that is confidential, thus
increasing trust and so encouraging them to be more open with you in private sessions
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Of course, in order to make progress, a dialogue needs to take place between the disputants.
This may begin with the mediator acting as a conduit and, in an acrimonious dispute, it might
remain so; but in most mediations the parties will come together at some stage and talk face
to face, and in some mediations do so on several occasions during the day.

Parties will become frustrated or downhearted if there is no flow of information between
them; this preserves confidentiality but limits the scope for progress. This can occur if the
mediator takes the confidentiality of private meetings too literally and rigidly, and does not
seek permission to disclose information. There is a risk, too, that the mediator will take too
much responsibility for developing a solution — gathering information from both sides, never
sharing it because that feels safer, hoarding it away and hoping eventually to produce an
answer that works for everyone. Once the mediator takes on that role, the parties may
abdicate their responsibility to resolve their own dispute, relying too much on the mediator.
The mediator, therefore, needs to find ways to create a dialogue between the parties, helping
them to build understanding and exchange ideas.

Ownership by the parties

One of the strengths of mediation is that the parties have a major input into the process and
complete control over the final decision. Contrast this with litigation where the system takes
over, the parties are side lined or less central, and someone else determines the outcome.

Mediation leaves control with the parties in three key ways:

e the parties are physically at the heart of the mediation process: contrast the typical
mediation joint sessions and the individual sessions in each party’s private room,
where parties are as fully involved as they want to be, with the courtroom experience
of sitting behind counsel or being isolated in the witness box

e participation is voluntary: the parties can pick their own time and choose what they
wish to reveal, and they can even leave at any time. Even when attendance is not
voluntary, being required by court or contract, the parties control the level of their
participation and can leave when they feel the process is not productive. Significantly,
most do stay and most do settle, even if they were unwilling starters

e the parties decide the settlement: although the mediator manages the process, the
parties retain control of the direction and pace of the mediation. The mediator’s role
is to help the parties to find their own settlement. The mediator brings a clear mind
to the process, uncluttered by the detail and the emotion in which the parties are
often steeped; that clarity can assist in creating ideas for settlement. However, the
parties need to arrive at their solution at their own pace and in their own way, and the
mediator must resist the temptation to see a solution and push the parties towards it.
The parties rarely reveal all that really drives them and why a particular settlement is
more, or less, acceptable than another. A mediator who is wedded to a solution is less
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likely to be alive to alternative, possibly better, solutions. The mediator needs to
believe that the parties know best.

So, empowering the parties, and leaving them with ownership of both the problem and its
solution, is central to the process of mediation.

Neutrality and impartiality

Neutrality, impartiality and independence are important assets for the mediator. The parties
need to understand, both through explanation and through demonstration, these aspects of
the mediator’s role and the benefits they bring. The effective mediator must not merely act
impartially, but must be impartial, having learned to put aside assumptions, prejudices and
premature analysis of what matters to these individuals. Parties often experience it as a relief
and a freedom to have someone to work with who is truly non-judgmental.

The mediator comes uncluttered with emotional or factual baggage about the case; with no
vested interest, no position to protect, no face to save, no feelings to vent. It is a privileged
position, for the parties will eventually see the neutrality of the mediator as a reason to move
from their public position, and in private with the mediator to discuss their weaknesses and
real needs. As relationships are formed and trust is built, the parties usually become more
relaxed and less defensive, and so become more open to new perspectives and movement
towards settlement. If the mediator is perceived as being partial, this process will be
impeded; it is therefore important for the mediator to:

e be even-handed with the parties; this includes resisting the temptation to spend more
time with an easy-going party when the other appears difficult or unfriendly

e ensure that questions are phrased so as not to appear critical or judgmental

e ensure that the mediator’s verbal and non-verbal reactions to parties’ comments do
not indicate partiality.

Mediator neutrality is sometimes challenged by parties asking the mediator for an opinion or
to suggest a solution. There may be justification for the experienced mediator to comment
on a particular issue whilst still retaining a neutral stance. The basic rule, however, is that the
mediator should avoid giving a view, since the mediator’s neutrality must be overt and
constantly reinforced to the parties throughout the mediation.

Avoiding assumptions

Associated with the mediator’s neutrality is the need to avoid assumptions. Everyone is
conditioned by environment, relationships and experience, and the mediator needs to take
care not to allow such influences to have a negative impact on the mediation. For example,
stereotyping in relation to gender, race, profession, economic status, age, religion, and other
factors, is a common basis for making what may be false assumptions. The mediator needs
self-awareness and concentration in order to avoid preconceptions that might affect both
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attitude and action. The mediator should aim to treat each person as an individual to be
valued and respected.

The mediator will almost always have read some background papers beforehand and have
spoken to the parties, usually through their advisers, but it is important to enter the mediation
with an open mind and:

e be aware of the dangers of preconceived ideas on the merits of the case

e be aware of the risk of being influenced, for example, by the proficiency of a
presentation or by personal sympathy with one party or individual

e be prepared to think and act flexibly, and not work to a fixed format for the mediation
or a particular structure for a settlement

e beware of coming to the mediation thinking that you know what the answer is.

Respect, empathy and genuineness

Mediation is an enabling process. The psychologist Carl Rodgers identified three core person-
centred attitudes for the effective enabler: respect, empathy and genuineness. These have a
major impact on the mediator’s relationship with individuals and parties.

Respect

A party may secretly regard being involved in a mediation as an admission of weakness or
failure on their part. If the mediator is able to convey respect and acceptance, it becomes
easier for that person to be open and honest. Respect is relevant at two levels of activity,
internal and external. Your attitude towards people is respectful if you:

e care about their welfare

e see each person as an individual rather than merely a party in the mediation process
e see them as capable of determining their own fate

e assume the goodwill of people, unless and until this is demonstrated to be wrong

e suspend critical judgment;

and respect is demonstrated when you:

e attend and listen actively to a person

e use non-judgmental language

e communicate accurate understanding

e express reasonable warmth and friendliness

e help people to identify and cultivate their own resources

e provide encouragement and support

e help parties to work through each stage of the mediation process at their own pace.

Maintaining respect for parties helps to build trust and create an environment in which they
are more likely to disclose hidden agendas and be willing to tackle sensitive issues.
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Respect is difficult to maintain when a person is behaving in ways that seem aggressive,
manipulative, overbearing, self-destructive or just irritating. However, respect and
acceptance are not the same as liking or approving. The mediator does not have to agree
with values, opinions or behaviour, but must have a genuine interest in communicating with
that person. A party’s behaviour probably reflects their feelings and needs at that moment,
and the mediator should be tolerant, patient and responsive.

However, respect does not mean that you have to accept or allow behaviour that you or the
other party finds completely unacceptable, and which is likely to be destructive to the
process, such as expressions of racial or gender intolerance or other abusive comments.

Empathy

Empathy means a capacity for understanding a situation from another person’s point of view
and conveying that understanding to the other. In the course of business activities there is
often pressuring to perform, to be right, to defend and to push your own point of view.
However, for a mediator the situation is different, and the focus is on understanding in depth
the perceptions of the various participants in the mediation. This demands observation,
concentration and imaginative effort on the part of the mediator.

Empathy involves understanding the experiences, behaviours and feelings of others as they
themselves experience them. It demands the ability to put yourself in the other person’s
shoes; not to be the other person, but to experience their situation as if it were your own.
The ‘as if’ quality is crucial; you must remain fully aware of your own perspective while trying
to imagine and understand the other person’s thoughts, feelings and behaviours from her or
his point of view.

Empathy is different from sympathy. Sympathy is concerned with agreeing with another
person’s point of view and being emotionally involved. Empathy requires a more detached
approach, remaining separate and yet accepting, warm and non-judgmental.

Using empathy helps communicate to people that you understand their situation, and is
therefore invaluable in establishing and developing relationships with parties. To be
empathetic, you need to listen fully to the content of what is being said:

e the person’s experience - what has happened, as they see it

e the person’s behaviour - what they are doing, what they have done or not done

e the feelings or emotions that arise from, or are associated with, that experience or
behaviour.

Genuineness
Like respect, genuineness involves activity at two levels; internally, through being honest with

yourself about your own feelings, and externally, through open, spontaneous behaviour
which does not emanate from an adopted role or persona. By presenting yourself in this way,
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you provide a model for other people, encouraging them to do the same, and thus both
developing the relationship and increasing the other person’s ability to take risks in disclosing
and discussing difficult issues.

You are genuine in your relationship with other people when you:

e are authentic

e are spontaneous, but not uncontrolled or haphazard

e remain open and non-defensive, even when you feel threatened

e do not over-emphasise your professional status

e are consistent and avoid discrepancies between your values and your behaviour, and
between what you think and feel and what you say, while remaining reasonably tactful

e are willing to disclose your own thoughts and feelings, when appropriate.

These core attitudes are developed through openness to feedback from others, personal
reflection and practice.

The communication skills that underpin the mediator’s ability to develop rapport and show
empathy are presented in more detail in the chapter ‘Communication skills for effective
mediation’.
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The process framework highlights five phases of mediation outlined below. The rest of this
chapter deals with these phases in detail.

Preparation phase
The initial enquiry

e engagement with the party or party adviser
e explanation of the process
e persuading reluctant parties

The contract to mediate

e selecting a mediator

e agreeingthe ground rules for the mediation, including confidentiality, costs, authority,
representation and effect on court or arbitration timetables

e entering into a formal commitment to mediate

e agreeing and paying the fee

Preliminary contact and preparation
The mediator will make pre-mediation contact, usually by telephone, covering:

e a briefing about the process

e whois attending — and with what prior experience of mediation

e what terms of address will be used — formal or informal

o who will make the opening presentation and for how long

e any previous settlement negotiations or offers

e approval of the mediation agreement

e venue, timetable, refreshments and other practical arrangements

e occasionally, a pre-mediation meeting is arranged

e parties exchange and copy to the mediator written summaries of the case and provide
supporting documents, often as an agreed bundle.

There are three aspects to consider in each of the phases of mediation - the relationship with
the parties, the process itself and working with the content of the dispute.

The selection of the mediator is important. Parties may wish to select from a written profile,

or even by interview. Parties sometimes ask for a mediator who is a specialist in the area of
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the dispute, which can have the advantages of familiarity with industry jargon and procedures
and can be a comfort to the parties. Alternatively, they may prefer a mediator with broader
experience, who can stand back from the detail of the dispute, handle difficult parties, bring
a commercial perspective, and not form or be asked to express an opinion.

There is often a lot of work required, whether by mediator or mediator and service provider,
before a mediation takes place. Sometimes one or both parties are uncertain or reluctant,
and a skilled and experienced mediator or administrator can provide reassurance,
encouragement and persuasion.

Initial contact

Early contact with the service provider or the mediator needs to leave the parties and their
advisers feeling that they are in safe hands. A confident and reassuring manner is essential.

It needs to be established whether parties are to be represented, or if any party is coming
without an adviser. In addition, it will be important to find out whether legal proceedings are
under way, and if so whether they will be stayed or whether there is a legal timetable to
adhere to. It is not necessary for proceedings to be stayed for a mediation to take place,
though parties often seek to do so.

There will also be discussions about such matters as:

e selection of the mediator (if one has not already been appointed by the parties)
e timetable for mediation, and if one or more days is to be allocated

e venue for mediation that is acceptable to all parties

e confirmation of mediation fees and payment terms

e the mediator undertaking to observe a Code of Conduct.

The mediation agreement

The mediation agreement sets the conditions under which the mediation will take place,
including confidentiality, authority to settle, immunity of the mediator and privilege.

A draft mediation agreement is usually sent out at this early stage so that parties can consider
it and negotiate any changes needed to the standard form. The agreement is often signed at
the beginning of the mediation day.

Whatever prior communication takes place, the purpose and terms of any pre-mediation
contact should be absolutely clear. Ideally, the mediation agreement or other form of
confidentiality agreement should be signed at the outset, so that it is established that the
conversations take place under the same conditions as the mediation itself. Even if the
mediation agreement has not been signed, the mediator will operate on the basis of strict
confidentiality from the first contact with the parties or their advisers, and such contact will
in any event be regarded as ‘without prejudice’ and privileged from later disclosure.
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Venue and practical arrangements

A suitable venue needs to be agreed. A neutral location is perhaps preferable, although
increasingly law firms have suitable accommodation, and parties agree to use those premises
for the mediation day. The rooms need to be comfortable and preferably have natural light.
Each party should have a similar private room that can be used as their base, which the
mediator will visit for the private meetings. It is important that the rooms are available late,
in case the mediation extends beyond office hours.

Refreshments are important. Each room should have drinks and snacks available so that high
energy levels can be maintained. Some mediators prefer meals to be served separately in
each room. Others like a central buffet, which encourages the parties to meet informally
whilst having refreshments. Eating together can sometimes break down barriers and even
repair relationships. In most mediations there is no formal break for lunch, and work will
continue in one form or another throughout the day.

Briefing and helping parties to prepare

This handbook describes the usual situation in mediations of commercial disputes where
lawyers will be present. Once appointed, the mediator should make contact with the parties
or their lawyers. The mediator needs to build a relationship of confidence and trust. There
will also be process arrangements to cover and, perhaps, some content aspects to clarify.

Before the day mediators usually speak to the lawyers on the telephone - or to the parties if
there are no lawyers involved. It may also be useful to speak directly to the parties, and it is
worth suggesting this to the lawyer. Sometimes conference calls and video links are used to
involve clients with their legal and advisory teams. Some parties or mediators will request
pre-mediation meetings or site visits. A conference call or pre-meeting can enable some of
the exploration to be done prior to the mediation, getting the process off to a good start and
saving time on the day.

Pre-mediation contact provides opportunities to cover some or all of the following:

e introductions, and for the mediator to build rapport

e finding out about any mediation experience and parties’ expectations

e explaining the process and the mediator’s approach and style; giving an outline of the
day and covering any concerns

e discussing authority, who will attend of sufficient seniority, and the role of decision
makers

e getting an idea of the relationships, both within teams and with the other side

e understanding the background and conditions for this mediation; any previous
settlement discussions and offers, anything particular about the dispute and, perhaps,
what has prevented the parties from being able to settle

e asking the parties to prepare costs information and undertake a risk analysis
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e agreeing on documents

e telling the parties that the mediator may be testing positions and options as part of
the mediator’s role

e advising and coaching parties on preparation for mediation; the case summary, how
they might use the first joint meeting most effectively, discussing who will present the
opening statement and for how long

e suggesting parties bring, or even exchange, a draft settlement agreement in a suitable
format to be worked on during the day.

Documents

Parties will usually each prepare a case summary and send it to the mediator and to each
other, by an agreed date before the mediation. This summary will normally be two to ten
pages, and is often a valuable exercise in focusing parties on the real issues in dispute. AlImost
always the summaries will be accompanied by supporting documents. Some parties offer, and
some mediators choose to ask for, a confidential paper for the mediator’s eyes only.

Each mediator needs to find the right balance between preparing in sufficient detail to
understand the dispute and to be seen to be well informed, yet avoiding being submerged in
detail. The amount of reading and preparation is a personal choice for each mediator and the
parties in each case.

Some mediators find it helpful to summarise the dispute on one sheet of paper, using a mind
map or other technique. Others ask parties for a list of essential reading, which may comprise
eight or ten documents out of several files of papers. Another idea for preparation is to spend
time, having read the papers, identifying the assumptions you have made, so as to be able to
recognise them and set them aside.

Mediation is hard work and preparation is important. Time invested in preparation by the
mediator and the parties makes the process run more smoothly, and will probably speed up
the journey to settlement.

However, over-preparation can get in the way of working effectively as a mediator; it can
clutter the mind, allow assumptions to get in the way of understanding, and prevent the
mediator from paying full attention to what is happening in the moment.

Good preparation will enable the mediator to relax and bring energy and commitment to the
process, and help the parties to do the same.

Preparation on the mediation day

On the day, most mediators will want to arrive early, find their way around a new building,
and set up the main room, organising the seating and other features.
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Where there is an assistant, the mediator needs to agree in broad terms how the assistant
will contribute to the day. It is also appropriate for the mediator to spell out the things that
he or she wishes to do personally, such as greeting the parties, or writing on the flipchart. The
next chapter of the handbook deals more fully with the role of an assistant.

The mediator needs to check:

e reception arrangements - parties should be shown to their separate rooms

e rooms - location, privacy, temperature, seating, telephone, flipchart and pens
e arrangements for refreshments throughout the day

e J|ocation of lavatories and smoking areas.

The mediator needs to feel ready to begin the day.

Meeting the parties

The mediator will meet the parties either in the reception area or in their rooms. If no contact
has taken place other than with the advisers before the day, introductions will be particularly
important, and use of names will need to be agreed. The mediator will often provide
information at this stage about what to expect from the day, as well as checking on the
parties’ practical and comfort needs. It is essential to give the parties a sense that they are in
safe hands; they will inevitably have some concerns about the day, and it is important that
they are met by someone who is professional, calm and confident, and who is warm and
welcoming.

The parties need time to settle in and get their teams assembled. When they are ready, the
mediator will see each party in private, making sure that all parties know what is happening
and in what order. The mediator should be aware of parties’ particular needs; breaks for
smoking, for example, or time to cope with anxiety or a disability. The mediator should do
whatever is needed to make the parties feel comfortable and relaxed.

Initial private meetings

At the initial private meetings, the mediator is likely to cover the signing of the mediation
agreement, confirmation of authority, names by which people wish to be addressed, and any
time constraints. It is also useful to flag up the possibility of different combinations of
meetings, joint and private, and to cover anything specific that the parties raise.

The mediator needs to prepare the parties for the first joint meeting, if there is to be one,
confirming which party will make their opening statement first and who opens for each team.
Sometimes these initial private meetings are short, while on other occasions longer initial
meetings, or a series of private meetings, take place before the parties come together.
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The first joint meeting

As part of preparation, the mediator should think about where the parties will sit for the first
joint session, perhaps preparing a seating plan that enables each team to feel comfortable
and, at the same time, able to speak to the right people. Should parties be next to each other
or facing each other, opposite or either side of the mediator? This is important. The room
and table may dictate much of the seating, but the mediator needs to decide on the best
layout to encourage communication. There may be a large number of people to manage, or
several parties, and it is for the mediator to decide where everyone sits.

Occasionally it is decided, in consultation with the parties, that not every member of each
team will attend an opening meeting; but this is less usual than using that meeting as an
opportunity for everyone to get to know the people they will be working with during the day.

Consider how to invite people into the joint meeting room, perhaps managing introductions
informally at the door. It is useful to vary the seating for later joint meetings to change the
dynamic and to give a different feel to the meeting.

Other points to bear in mind at the start are:

e maintain reasonably firm management over the proceedings. You are a process
facilitator charged with creating an environment conducive to participation and
communication. The parties will look to you to exercise control and run a fair process,
giving everyone an opportunity to be heard. Balance this with being approachable -
someone the parties can talk to and want to work with

e use your intuition. No one can script a mediation, and situations will arise that require
tact and creativity. Show flexibility and demonstrate integrity

e keep note taking to a minimum. Taking notes breaks eye contact and concentration
on what is being said. If necessary, take time between meetings to write up notes

e the mediator sets the scene and sets the tone for the day.

Mediator’s opening
The mediator’s opening has four main purposes:

e to set the tone for the mediation, using positive language wherever possible
e to establish the mediator’s role and authority

e to emphasise the ground rules for the mediation

e to begin the dialogue between the parties.

Mediators usually plan a mediator’s opening in advance. Make your own checklist for your
opening, which will probably include:

e introductions and use of names
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e the role of the mediator — impartial, facilitating communication and assisting
negotiations

e how the day might run; timing, flexible use of private and joint meetings

e the principles that everyone has signed up to: confidential and without prejudice;
non-binding until agreement is documented and signed; parties have come with
authority to settle; parties are the decision makers.

Whatever opening has been planned, the mediator must be flexible enough to do something
quite different if necessary. The planned opening might be punctuated to allow space for
dialogue and certainly for any questions; in some cases the meeting might need to be
adjourned or even abandoned altogether, and on other occasions the meeting will usefully
last all morning. The mediator’s opening should be brief, perhaps just a few minutes, and yet
should establish an environment conducive to effective communication, and it is for the
mediator to structure the meeting. A poor opening can have a lasting negative effect on the
parties and the process. Properly presented, the mediator’s opening can help to dispel
distrust, increase the comfort level of the parties and begin to promote an atmosphere of co-
operation.

Setting the tone for the mediation

The mediator has an important role in setting a tone that encourages participation, respect
and productive interaction. ldeally, the mediator’s behaviour will become a model for how
parties and others communicate with each other during the mediation. Inclusive behaviours,
such as making eye contact round the table, being responsive to non-verbal cues, and making
sure that everyone has a chance to check their understanding of the process, as well as using
a touch of humour, will contribute to an environment conducive to co- operative working.
The mediator’s level of relaxation and energy will have an impact, creating a sense of purpose
that enables progress to be achieved.

Establishing the mediator’s authority and role

Usually, the parties will have appointed the mediator, so there is no need for a detailed
introduction. It will also have been established in advance of the day that the mediator has
no conflict of interest. If a potential conflict emerges during the mediation it is essential to
discuss that immediately; the mediator cannot ignore it, hoping that it will not be discovered
or will not matter, as a possible conflict could jeopardise the mediator’s credibility and the
parties’ faith in the process.

In referring to the mediator’s role, it is helpful to make clear that the problem belongs to, and
is shared by, the parties. They also share a responsibility for working together to find the
resolution. Some mediators are specific about the fact that part of their role is to challenge
and test positions, ideas and options. The mediator’s authority is established primarily from
demonstrating confidence, preparedness, and familiarity with the process.
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Emphasising the ground rules — the principles
It is usual to recap on the ground rules:

e The decision makers are expected to take an active role in the negotiations and to
work with the mediator to find solutions; the parties have control over the outcome

e The process is without prejudice, and anything said or seen within the process that
would not normally be part of disclosure will remain confidential should the dispute
move on through litigation

e The process is confidential in two ways. What happens at the mediation is confidential
to the parties and the mediator, unless the parties agree otherwise; and private
meetings between the mediator and each party are entirely confidential unless the
mediator is given permission to pass on information. All those present are bound by
the agreement; they will either have signed the agreement themselves or had the
representative sign on behalf of all those in the team

e Nothing is finalised or binding until the agreement has been documented and signed.
This gives parties the freedom to explore ideas and options without having to commit
to them. Itintroduces the ‘what if...” approach, so valuable in mediation

e Confirm that all parties have stated that they come with authority to settle the
dispute. If authority issues arise at any stage, the mediator should discuss
practicalities, such as out-of-hours access to others outside the mediation, should a
level of authority need to be changed. The mediator may wish to mention case-
specific arrangements about authority, with the permission of the party concerned, as
part of the opening.

Outlining the day — the process

The mediator might encourage the parties to make full use of the opportunity the day
provides. It is a unique chance to bring an end to the dispute and any related proceedings,
and to agree solutions not available elsewhere. It is sometimes important for the mediator to
manage expectations by saying, for example, that the day may be tough and will be hard
work, and that parties may not get all they want but need to find a solution that they can all
live with.

It is often useful to paint a picture of a day as being very flexible with no rigid procedure — of
spending time in teams in private without the mediator, in separate meetings with the
mediator moving between parties, with all parties together round the table, or of having
meetings between different combinations of selected members of the teams. It might be, for
example, that the lawyers could usefully work together on specific issues while the principals
spend time together on other matters. By flagging up these possibilities, the mediator
manages expectations and minimises the element of surprise for the parties.

At intervals throughout the opening, the mediator should give parties the chance to ask
guestions, thus establishing by example the importance of clarity and understanding.
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Overall, the opening should be positive and confident so that the parties feel that they are in
good hands.

Parties’ opening statements

After the mediator’s opening, each party usually makes an opening statement. It will have
been agreed with the parties in advance who should go first — normally the claimant - and
which member or members of the team will make the presentation.

Whoever delivers the opening statement, the mediator might:

e remind the parties of the agreed or suggested length of time for each team’s opening
statement

e askthelisteners to attend carefully to what is being said, suggesting that they jot down
any thoughts and saying that there will be time for further exchanges once the
opening statements are made

e encourage the parties to speak directly to each other

e invite other team members to add to what has been said.

If it is clear from the parties that there are strong emotions attached to the dispute, the
mediator may wish to acknowledge this openly. The mediator should not be afraid of strong
emotions; an opportunity to express and explain strong feelings may be helpful to the party
and to the process.

Whilst each presentation is being made, the mediator needs to direct attention to the
speaker; this means taking as few notes as possible and maintaining eye contact with the
speaker. It is also useful to scan the table occasionally - someone may need a brief, probably
non-verbal acknowledgement that their frustration or disagreement has been noted.

The mediator should manage the presentations, by inviting each team to speak, listening,
keeping a gentle eye on the time, and thanking each for their contribution.

After the opening statements, the mediator might encourage the parties to continue talking,
and allow that dialogue to run for as long as it is constructive. It might be useful to establish
some sort of agenda for the day, perhaps simply listing with the parties what areas will need
to be tackled in order to reach a resolution. This can be a first step towards co-operative
problem solving. The process is flexible; the mediator might decide to continue in joint
meeting with parties together, or have a short comfort break before reconvening, or break
for private sessions with each party.

At the end of the initial joint meeting, it might be useful to remind the parties about the
additional level of confidentiality in the private sessions. The mediator should decide whom
to see first when moving into private sessions and announce this with confidence either at
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the joint meeting or to each party in their own room. Sometimes, especially in multi-party
mediations, a timetable for private meetings is necessary. Whatever the mediator decides,
the parties should leave the initial joint meeting feeling confident that the mediator will
handle the day productively.

The exploration may begin towards the end of the opening meeting, when the mediator might
try to establish a working agenda for the day, perhaps using the flipchart. Some common
ground might be identified, as well as the areas remaining in dispute, and what has to be
covered to reach an agreed outcome. However, even where the parties have worked together
with the mediator in this way, each party might also want to discuss confidential aspects with
the mediator in the safety of a private meeting.

It may sometimes be tempting to move straight from the opening into bargaining, especially
where the parties or their advisers are keen to do so, or where a matter seems
straightforward. However, the exploration phase has a number of important purposes,
including identifying the underlying interests that will inform parties’ decisions about
settlement.

Negotiations will sometimes have been only rudimentary prior to the mediation or will have
broken down altogether, and parties need a mediator’s help to clarify what they want to
achieve and where they might best start or restart. The mediator’s role here, as so often, is
to normalise such a review and give permission to parties to approach the case in a different
way.

Typically, the exploration phase will cover a number of meetings and involve:

e a conversation with each party and their team: about the past, the present and the
future; about facts as they see them and their feelings; about a range of topics: legal,
commercial and personal

e further building of trust: the mediator will want to build on and enhance the rapport
established, in order to gain each party’s confidence that the mediator is unbiased and
can be trusted with confidential information, including discussions about weaknesses,
although not usually in the first private meeting

e opportunities for expressing of emotion: a mediator will build trust by patiently
recognising and acknowledging each party’s feelings

¢ identifying the important issues: it is easy for parties to lose sight of the real issues
where a dispute has become clouded and complicated; the mediator should try to
understand what really matters to the parties

e distinguishing each party’s needs from their wants and claimed rights: mediators
should encourage each party both to review their own needs and interests and also to
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reflect imaginatively on what other parties might need. Developing a sense of
perspective, and helping parties to do the same, is a vital skill for a mediator

e checking the quality of past communication, and improving on it: the mediator can
help parties provide information to each other and gain a clearer picture of how each
sees the situation

e uncovering hidden agendas: finding out a party’s motivation is valuable for a
mediator - even a party’s adviser will occasionally be surprised by what emerges from
a client. Mediators must be alert to cues and clues that could help them to discover
underlying needs, thus leading to conversations about what might realistically meet
those needs

e working on possible strategies for settlement: at the exploration phase the mediator
may begin to work with the parties on sketching out the overall shape of a possible
settlement, without naming any figures at this stage and keeping open possibilities for
alternative routes to settlement. Later, individual elements of an agreement may
have to be developed at different speeds

e preparing for reality testing and revisiting risk assessments: it is essential for the
mediator to have good rapport before seeking to test out weaknesses in a party’s case
or discuss risk assessment in any detail. Settlement almost always involves
adjustment of positions based on a reappraisal of risk. Flagging up reality testing as a
possible activity for later in the process (probably in bargaining, if the parties get stuck)
can legitimise it and manage parties’ expectations — although some mediations settle
without the need for such difficult conversations, because the parties reassess their
risks in private, and the mediation moves towards settlement with the mediator
assisting in other ways.

Using joint and private meetings

Mediators should weigh the potential advantages and disadvantages when deciding when to
work in joint or private session. There is no fixed pattern. Mediations may comprise anything
from a continuous joint meeting to a series of private sessions with the parties never meeting.
The norm is a mixture of both, but the balance needs to be judged according to the parties’
approach to the dispute and each other, and not because of a mediator’s own preferences or
fears about working in one or other way.

Whilst retaining overall responsibility for the process, mediators should be prepared to give
the parties choices. A party might be resistant to meeting an opponent in a joint meeting
because of the difficult history of the dispute. The mediator might encourage the party that
it might present an opportunity for progress, by promising tight chairing of the meeting and
a clear purpose and structure. Ultimately, it is for the parties to agree to such a meeting, and
not for the mediator to insist.

Joint meetings allow everyone to see and hear what is happening and choose how to
contribute, and the mediator’s neutrality is easily observed and accepted. For a mediator,
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joint meetings can seem risky; the unexpected will happen, calling for skilled management of
the people and the process. Also, parties are unlikely to disclose weaknesses across a table,
discussions can easily get stuck or break down, and frustration and tempers can rise. On the
other hand, joint meetings are often an efficient use of time and an effective way of conveying
information between parties and developing ideas.

The mediator might encourage parties to hold or to stay in a joint meeting for a range of
purposes. Joint meetings provide opportunities for:

e everybody to work together and show commitment

e building relationships between parties

e seeing the impact on the others of a particular idea or topic
e saving time on information sharing

e dealing with technicalities or practicalities

e sharing a sense of progress

e clarifying what has been agreed and what is left to work on.

Private meetings give each party a chance to tackle sensitive and difficult issues freely with a
trusted mediator. They allow the mediator to understand individual needs and interests
through more in-depth conversations, and offer the parties time to:

o reflect on what is happening and what they have hard

e regroup as a team; consolidate their thinking

e recover from a difficult or disappointing open meeting; relax

e talk frankly with the mediator and each other about all aspects of the case, trusting
that the mediator will not take any confidential content to the other party without
permission

e plan, prepare, rehearse or receive the mediator’s assistance as a coach

e consult those outside the mediation

e save face by deciding to change stance in private.

However, it would be naive for a mediator to expect parties to disclose a great deal of
sensitive information in a first private meeting. Parties and their advisers are usually cautious
at this stage and will often continue to assert the strength of their opening position as set out
in the joint meeting.

The mediator must earn the parties’ trust. Through appropriate language and conduct, the
mediator has to reassure each party that it is safe to confer that trust. Later, parties will
usually be increasingly open and candid, and sometimes even in the first private meeting.

In a first private meeting, the mediator might remind parties that it is confidential and then ask
an open question to allow the party to talk about whatever they choose. In later meetings, it
might be important for the mediator to have an idea about what to discuss, while always
remaining open to what the party regards as urgent. The parties dictate the agenda, and
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mediators must be flexible in order to accommodate the needs of the parties. Aim for a
conversation rather than an interview; a prepared list of questions is more likely to be an
inhibitor than to help a mediator find out from the parties what really matters and what might
work.

Time management is a consideration in private sessions, especially early in a mediation. One
team will leave the joint meeting, at which the other team has usually made a robust
statement of their case, and then have to spend time waiting while the mediator is with the
other team. This can cause tension, and the mediator must try to manage this, perhaps by
giving them an indication of how long they will be waiting, possibly identifying a constructive
task for them or perhaps by taking the party to their room and explaining that time will be
spent first with the other team, thus checking any immediate reaction.

Furthermore, when working privately with one party, the mediator risks being seen as that
party’s ally, through empathetic remarks or behaviour, or being perceived as having taken the
other side’s view as a reaction to raising uncomfortable topics or by reality testing.

How to explore in private session

When moving from room to room, take care with any notes you make. These may be
confidential, and numbers especially can be read very easily, even upside down. Similarly,
make sure that glass doors or windows in private rooms do not expose flipcharts to the others
walking past.

e Reinforce confidentiality at the beginning of private meetings

e Use simple open questions and leave enough time and silence for the answers

e Tryto sit near the party rather than the adviser, and prompt the party to speak freely,
by putting them at ease

¢ Involve the lawyers, and yet try to prevent them from dominating the exchanges

e Listen attentively, observing content and delivery, words and body language. Any
inconsistency between

e the two might be significant and merit gentle enquiry

e Make sure that the airtime balance allows the party to speak much more than the
mediator

e Probe a few topics but be prepared to leave some issues for later. Mediators
occasionally succeed in parking the whole issue of liability without ever returning to
it, enabling the parties to reach final agreement by discussing monetary and other
outcomes only

e Watch time, and remember the other party — you have a responsibility to them too,
and can explain that everyone needs to feel part of the process in order for settlement
to be achieved

e Summarise towards the end of the session, and use the summary to reinforce
confidentiality and check what, if anything, you may take to any other team
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e If there is a useful and specific task for that party to do, ask them to do it, but not
merely | want you to think about your case some more which is unlikely to generate
any progress

e Ask a final open question — What else you would like me to know at this stage? or
similar. Ifitis urgent and important, pursue it a little further, but be prepared to agree
to park it and move on to the other room, where an equally important conversation
awaits you

e Perhaps estimate a time for your return.

Ways of checking what is confidential

Throughout the mediation, the safest route for less experienced mediators is to treat
everything as confidential unless specifically told otherwise; however, this can be limiting.
There may be occasions where parties will allow you to regard the whole conversation as able
to be disclosed; the mediator needs to be alert to the risks of this approach, checking
specifically any information that seems personal, sensitive or pre-mature. More frequently, it
is useful for the mediator to treat everything as confidential, while also taking the initiative
to identify information that may prompt progress — even if only a small step - and asking for
permission and discretion to use that information when appropriate.

Exploration requires the mediator to be patient, perceptive and persistent. The exploration
phase is unlikely to be concluded at the end of one private meeting with each party. Usually
more needs to be unearthed and understood both by the mediator and between the parties
before it is time to move into the bargaining phase.

In mediation, the parties work towards a negotiated agreement assisted by the mediator. In
a sense the whole mediation is a negotiation, and negotiation takes place throughout the
mediation process. The bargaining phase of a mediation starts when the parties are ready to
discuss settlement terms in some detail. Broad ideas and structures turn into potential
solutions and figures, and non-monetary outcomes are developed into practical
arrangements. These detailed negotiations continue until the concluding phase, when the
settlement is recorded in writing, or the next stage is planned if full agreement proves elusive
that day.

It is not easy to give definitive guidance to the new mediator about when the bargaining phase
begins or should begin. One or other party may wish to make some firm proposals; the general
pace may feel quicker; all parties may say they have had enough discussion in principle; and
risk assessments may have been adjusted. The mediator may feel that parties need to talk
now in specific numbers, and a change of pace is required, with some extra energy injected
into the discussions. Bargaining must start at some time, and progress can be frustrated as
much by starting it too late as too early.
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Stages of the bargaining phase

Working in principle: talking in general terms or painting the big picture before starting to
negotiate on the detail, can help parties overcome the early stages of reluctance to make a
move. While is not easy to give guidance about when the bargaining can begin, it is possible
to set out guidance on the different stages of the bargaining phase. These are generally as
follows:

e formulating and communicating first offers

e managing subsequent offers and information exchange tactically

o handling apparent deadlock: deadlock may be unexpected, anticipated, or even
triggered deliberately.

While some mediations seem to proceed fairly smoothly to settlement, far more enter a
difficult stage of apparent deadlock. This needs to be normalised when it occurs, or perhaps
in advance, even by acknowledging the possibility at the opening meeting. Unfortunately,
when dealing with a situation of deadlock, the first move to break it may be seen as weakness
by the others, or by the party making the move. The mediator can help by assisting parties to
formulate and make a first move. The work done in the exploration phase to understand the
people — motivations, personalities and pressures —will now pay dividends. As always, it is not
only what you do as mediator but also how you do it that will be significant. During the
bargaining phase there is a range of possible roles for the mediator, depending upon the
needs of the parties. The mediator might need to be:

e an observer of effective inter-party negotiations

e a facilitator taking offers and counter-offers between rooms

e acoach on how bargaining might best be conducted and progressed

e an active deal maker who significantly influences the negotiations, although from an
impartial stance.

The use of effective negotiation skills by the mediator to assist the parties in the bargaining
phase are set out in more detail in the later chapter on ‘Using negotiation skills as a mediator’.

Use of private and joint meetings

The same process choices are available to the mediator as in all other phases, and decisions
must be made to suit the subject, the parties, their advisers and the inter-party relationships.

Private meetings are often the expected norm, and enable the mediator to work actively to
help each party to focus on a settlement that will meet their interests. It is sometimes a
painful struggle for parties to move from entrenchment to resolution. When positions have
been firmly articulated prior to and during the early part of any mediation, there is often a
sense of loss over abandoned positions and perceived loss of face, both as between parties
and even within a team.
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In private meetings during the bargaining phase, the mediator uses a range of techniques,
which might include:

¢ lending perspective and shaping proposals that meet each party’s needs

e being a sounding board, while parties test out positions and begin to realise that they
may not achieve all they had hoped for

e prioritising parties’ concerns and aspirations

e understanding and checking offers, testing how they might be received from what is
known of the other party’s views, discussing presentation and giving advice on timing

¢ identifying items of different value: one party may place little value or face little cost
on an item which may be considered very important to another party, such as an
apology or explanation

o checking the BATNA: the best alternative to a negotiated agreement, as against the
proposed settlement on offer

e confirming the cost of continued litigation or arbitration

e reality testing: holding up a mirror to a party’s position or proposal and asking how
realistic it is

e managing responses to disappointing offers received and conveyed.

The mediator may be able to help the parties resolve their dispute without reality testing, but
it is often a key to progress. Parties can become blinkered and fail to recognise the
advantages of settling even on somewhat uncomfortable terms. A disinterested third party
may be able to bring clarity of vision in an objective and non-judgemental way. It is not the
job of the mediator to impose a solution or a particular view, and the parties are free to reject
any new insight as they choose. However, by turning a one-dimensional and self-interested
perspective into a picture containing risks and common interests, much can be accomplished
by a skilled mediator.

There is a temptation to assume that parties only want to bargain through the mediator’s
shuttle diplomacy, using private meetings. It feels safer and gives the mediator a sense of
control, perhaps, especially as early offers frequently generate anger at the other party’s
apparent unwillingness to be realistic. More experienced mediators often bring parties
together during the bargaining phase, although not necessarily for the first offers. The
potential disadvantages of working only through private sessions include:

e the parties and their advisers feel a loss of control over the negotiations

e bargaining may be more protracted than if conducted directly

e the mediator becomes merely the messenger, and can even be manipulated to convey
offers that the parties would be unwilling to give direct to each other

e important messages lose their force when delivered by the mediator rather than the
party
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e parties become frustrated at being kept apart, and lose any mutual willingness to work
co-operatively engendered by the earlier stages of the mediation

e the mediator is tempted to take too much responsibility for a successful negotiation

o the mediator acts merely as an intermediary in a horse-trading exercise

e the opportunity for the parties to work together is missed — this is especially important
where a future relationship is anticipated or essential; the parties may need to work
together at the mediation to model the future and test whether it could work.

Joint meetings in the bargaining phase are a way of countering those disadvantages, but they
must be prepared for and handled with care. The mediator is responsible for running the
process and should define with each team in advance the purpose of the joint meeting and
who will attend, setting a clear and probably limited agenda, and giving time for any necessary
preparation. Sometimes it is useful to agree that the parties can have time to consider what
they hear at the joint meeting, without being required to give an immediate response. The
mediator should get each party’s private agreement as to who will attend, and the purpose
and shape of the proposed joint meeting.

Depending on the team dynamics, it might be right to bring together full teams, or working
groups selected from members of each team, such as the lawyers, experts or the principal
decision makers, or perhaps a mix of the best negotiators in each team. The mediator will
chair the joint meeting, keep it running while it remains constructive, and end it when it has
served its agreed purpose or if it is not going well enough.

Used properly, a joint session can:

e boost the momentum

e provide direct portrayal of each party‘s views, so avoiding the risk of inaccuracy or
wrong emphasis

e overcome deadlock by enabling parties to explain specific issues or make statements
directly on contentious points

e relieve the worry or frustration of time spent waiting for the mediator

e enable principals to negotiate direct, allowing them to experience each other’s
reactions to proposals

e savetime.

The mediator’s contribution to the bargaining phase
There are many ways in which a mediator can add value at the bargaining phase; you might:

o keep working ‘in principle’ on settlement terms and not rush to detailed figures

e use hypothetical ‘what if’ and ‘supposing’ questions to explore likely settlement terms,
being careful to avoid giving any impression of expressing an opinion

e help the parties to look for ‘win-win’ possibilities, expanding the settlement ‘pie’ in
order to find a settlement which satisfies all sides - discussed further in ‘Using
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negotiation skills as a mediator’. Where this is impossible, discuss the advantages of
sharing the pain

be wary of alleged bottom lines: these frequently change, so try not to let an offer be
characterised as such, especially early in the bargaining phase. Do not ask for a bottom
line yourself - discuss their strategy and just ask for what they want to propose next
normalise disappointment or anger at an opening bid — first offers are often received
with frustration and sometimes with expressions doubting the good faith of the other
team

offer to receive proposals from each party in private without transferring them across
yet, so that with both parties’ permission the mediator can characterise the gap
without exchanging numbers (huge, bridgeable, etc.) — this may overcome first bid
nerves

help a party to consider how a proposed offer that you consider risky might be
received by the other team. Check whether the offer accords with their strategy and
sends the message that they intend. Test out the bidder by asking whether they would
be prepared to make the offer direct and explain the reasoning behind it themselves.
It is ultimately the party who must decide whether or not to start the bidding

seek permission to use discretion about when to deliver a bid, so as to time it
effectively

be prepared to deliver ‘bad news’ as well as ‘good’, and not shield them from a serious
gap where one exists

help each party to revisit their risk analysis in the light of what they have learned at
the mediation

enable parties to exchange bids face to face, if they want to.

The same settlement figures can be calculated, and therefore justified, entirely differently by

each of the parties. An apology to one may be an expression of regret to the other. In claims

with a number of heads of damage, parties may choose to calculate figures in different ways

and, so long as the overall settlement works for them, may prefer to work globally rather than

break the figures down in detail. The mediator can make use of these differences, creatively

but honestly, to help parties view options positively.

Remember that parties may simply want to buy up settlement for peace of mind, certainty,

and an escape from the prospect of litigation; only the lead negotiator can decide how much

that is worth.

Some potential problems and how to avoid them

One party may try to use the mediation process merely to find out how vulnerable the
other party feels, then decline settlement at mediation and make a challenging formal
offer shortly afterwards. If you suspect such motivation, suggest a joint session and let
the party handle the negotiation themselves.

Make sure the settlement is the parties’ own, even if you think you know what might
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be best for them; effective settlements are ones that the parties have arrived at
themselves and chosen to agree. One purpose of mediation is to provide an
alternative to having an outcome thrust upon the parties. The settlement needs to
satisfy the parties, not the mediator, who may never be told why a certain settlement
emerges as acceptable. Also, if the mediator pushes for a particular solution, there is
a risk that a party who later regrets signing up to it will see the mediator as having
been negotiating on behalf of the other side.

e Respect confidentiality; make sure that you have permission to disclose facts or offers.
Parties will need to make disclosures in order for negotiations to develop, and if you
feel that certain information ought to be shared to make progress, ask for express
permission to do so, and respect their decision if they decline.

e A standard mediation agreement requires that those present have full authority to
settle. Despite this, problems with levels of authority quite often emerge. Handle any
such apparent breach of the mediation agreement with sensitivity, in private, as it may
be seen as a challenge to the party’s credibility. Encourage telephone communication
with someone with a higher authority level. However, you may need to be robust, for
if the problem is not sorted out it may be seen as seriously disrespectful by the other
party and may prevent any potential settlement.

e Many mediations reach a point when it seems as though there is no way forward. The
mediator might revert to a discussion about process, rather than pursuing progress on
the content, saying — What shall we do now? or What is tomorrow going to be like?
Keep focussed on the process and, whatever happens, maintain energy, creativity and
a sense of momentum. Settlements often emerge when, only an hour or two earlier,
progress seemed impossible.

e Settlement panic may occur towards the end of a mediation of a long-running dispute,
just as settlement becomes a possibility. You may even need to work with a party on
how they will deal with the gap that settlement will leave in their lives, helping them
to create a picture of a tolerable future without the dispute.

The goal in mediation is usually to achieve a negotiated agreement, but not at any cost, and
certainly not for the benefit of the mediator. Mediation is not about keeping a mediator’s
success rate intact. More than achieving a settlement, the mediator’s aim should be to ensure
that there is significant improvement in understanding between the parties, and that any
settlement proposed is practical and sustainable.

Every settlement should therefore meet the following criteria:

e it satisfies the parties
e it deals with all the issues in dispute, unless the parties agree to isolate some issues to
be dealt with
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e in another forum
e jtis workable
e it minimises the possibility of future dispute.

In order to assist the parties through the process, the mediator needs to be as energetic,
clear-headed and creative in the final hours of the mediation as at the start.

Settlement terms

Sometimes an agreement emerges to the surprise of the mediator, perhaps even on terms
that seem unfair to one party. However, the mediator will never know the whole story, and
will rarely discover everything that leads the parties to settle.

The mediator is not concerned with fairness or motivation for settlement, simply that the
agreement satisfies the parties, is workable and will stick. However, where one party or more
is unrepresented or is attending without advisers, or there is any sign of uncertainty on either
side, the mediator should check with both sides that they are happy to complete the deal
without a period for further reflection. Some further guidance on working with parties who
are unrepresented is given in a later chapter, ‘The role of the mediator and others’, and in the
section on ethics and imbalance of power in the final chapter.

Very rarely, a mediator may feel that an emerging deal is dishonest or illegal. This presents an
ethical dilemma, quite different from questions of fairness. Ethical issues are discussed in the
final chapter.

Practical and workable solutions

Agreement over a figure to be paid from one party to another seems simple, but even then
care must be taken to see that there are no hidden deductions or additions. Is the figure
inclusive of interest or tax? When is it payable? What happens in the event of default? What
about legal costs? Will the damages be taxable as income in the hands of the recipient? There
might be other important practical questions, such as, if court proceedings have been started,
how will they be ended? The mediator is not expected to answer these questions, but it is
part of the mediator’s role to ask questions designed to encourage parties and advisers to
ensure that everything necessary for a workable agreement is covered.

So when an agreement is close to being reached, it may be useful to:

e consider with the parties any possible obstacles to its being workable

e reflect on lessons learned from the dispute which might help to prevent future
problems, especially for an on-going relationship

e summarise the terms, perhaps in a joint meeting with advisers, to ensure the terms
are comprehensive and cover the topics discussed

e remain alert to timetabling, default, costs, court procedure, tax implications and other
practical aspects, although the legal advisers should do all the work on these aspects
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e plan for further mediation in the event of difficulty

e check if the mediator is needed to help with any post-agreement arrangements,
although this is rarely necessary where agreement is reached, documented and
signed.

The purpose of the settlement agreement

A settlement agreement should be a clear and reasonably comprehensive record of what has
been agreed, signed by or on behalf of each of the parties (lawyers often sign as agent of the
party they represent). If a further detailed agreement is contemplated (for example, a new
franchise agreement), its broad shape should be set out, and reference made to any standard
form agreement to be used as a template. Advisers will be careful to avoid drafting what is
merely ‘an agreement to agree’, which is unenforceable in law.

Normally a settlement agreement has the status of a contract, which is enforceable in the
event of breach. It may or may not entirely replace any previous contract, and parties need
to decide their intention over this. Where court proceedings have started, these must be
formally terminated, usually by consent order signed by all parties. In many jurisdictions the
settlement agreement can immediately be made an order of the court by way of a consent
order signed at the mediation. The effect of the consent order is to make it possible for parties
to enforce the settlement terms in the event of breach without starting fresh proceedings.

In other jurisdictions, certain procedural steps will be necessary before this can happen, for
example an agreement will need to be notarised, or it may be necessary for an agreement to
go back to the court for the approval of a judge before it can be enforceable.

Where one party is a child or an adult without full capacity, agreement can only be provisional,
and will require court approval before taking effect.

Sometimes, the parties do not intend the settlement terms to have legal force, in the sense
of being enforceable by immediate court action. In some family, employment or partnership
disputes, where the issue is about future behaviour and management of relationships, it is
still important to record what is agreed as a reference point or action plan, even if not
enforceable in law.

Where intended to be enforceable, a settlement agreement can be produced to a court in
later proceedings for breach even though it resulted from a process that was confidential and
without prejudice.

Contents of the settlement agreement

Every settlement agreement is different and there is no safe checklist of what should be
included. In addition, every country will have its own legal requirement as to the appropriate
form of such agreement. The mediation agreement is not automatically superseded by the
settlement agreement, so that provisions about not calling the mediator as a witness and

The Mediator Handbook Page 55 of 266
© 2017 by the International Finance Corporation. All rights reserved.



about confidentiality will continue to bind the parties and the mediator, except insofar as
varied by the subsequent settlement agreement. The parties may decide to repeat such
provisions so as to have them conveniently in one document.

The following points may be relevant, but will not always apply:

e The parties: the names of the parties may need to be clarified — whether the parent
company or a subsidiary will make payment, for example, or which names appear on
any court papers. Confirmation of the status of a company representative may be
needed, perhaps even including a warranty reinforcing that person’s authority to
settle. An enforceable right to sue on such an agreement can be conferred on a third
person who is not a party to the agreement; if intended, this needs to be spelt out
clearly.

e Recitals specify the circumstances in which the agreement was reached, reciting the
dispute, any court proceedings and the context of the mediation. They might also spell
out facts upon which agreement is based, in effect warranting their truth and justifying
reliance upon them, thus minimising any risk of alleged misrepresentation.

e Heads of agreement set out the terms at the heart of the settlement, such as ‘A agrees
to pay Sy to B in 14 days’, or ‘C Ltd agrees to accept £z in final settlement of its claims
brought in Action No 12345 in the High Court’. The terms may be simple or complex,
depending on the dispute. Sometimes advisers insist that each paragraph is initialled
for certainty of agreement, and it is standard for any amendment to be initialled.

e Confidentiality: sometimes parties agree an addition or variation to the confidentiality
signed up to in the mediation agreement, in an attempt to prevent disclosure in a
market-sensitive or high profile case. Sometimes there is a positive agreement to
publicise an outcome.

e What has been agreed about the costs of the litigation and, sometimes, the mediation
(see below in this chapter for more on this topic).

e Mediator not to be called as a witness: this provision is in the mediation agreement.
It is intended to prevent any party from calling the mediator to give evidence as to the
terms of the settlement or as to what went on during the mediation.

e The written document accurately reflects the terms agreed: an assumption will
normally be made by the court that this is so, but it can be specifically reinforced if the
advisers think it necessary. It can also be recorded that the settlement supersedes all
previous agreements, if appropriate (remembering that this would include the terms
of the mediation agreement, including confidentiality and mediator protection from
giving evidence).

e Future dispute resolution processes can be specified, such as a return to mediation
before starting any new action or enforcement proceedings, in the event of any
difficulty in the performance of the agreed terms.
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e Signatures and date should be added, with the capacity of signatory (e.g. CEO of X
Ltd).

Drafting the settlement agreement

The drafting of the settlement agreement, which in Vietnam must be in writing, pursuant to
the 2017 Mediation Decree, is normally the responsibility of the lawyers for the parties. There
is a role for the mediator to contribute and to check that all points are covered. New issues
almost always arise at this stage. What seemed like a minor issue may suddenly acquire
greater importance and difficulty. This may require further bargaining or even exploration,
and thus further mediator activity, with parties separately or together. Writing up a
settlement agreement can take several hours in more complex cases. Documenting, printing
and photocopying facilities need to be available at the venue.

Broadly, nothing in law demands that a settlement agreement be in writing — but the standard
mediation agreement requires this formality. A written agreement provides clarity about
what has been agreed, and thus reinforces the safety of the mediation process. Drafting the
settlement agreement can seem a daunting task at the end of a long day. It might be tempting
to gloss over details and assume agreement on certain points, but the lawyers will know that
generalisation and ambiguity can create difficulties later, and may even have been the cause
of the earlier dispute. The mediator has a role in keeping momentum and energy going during
this final stage.

The parties will probably just be waiting while the lawyers are working on drafting, as they
will be needed when the final version is ready to be checked with them before signing off on
it. Some attention should be paid to parties’ comfort during this time; refreshments, a break
away from the venue, or a relaxed conversation between the parties or with the mediator
might be useful to help pass the time. The parties will be needed from time to time to discuss
terms of the agreement, and there may be some drafting that the parties can do with the
mediator, for example a letter of recommendation for an employment case or letter to clients
where shareholders agree to part company.

In complex cases or where a particular form of agreement will be needed, the mediator might
have suggested that the advisers prepare and even exchange before the day a draft
settlement agreement, leaving the details to be included when agreed, or the advisers might
suggest this themselves. This will save some time and make sure that difficult points are not
overlooked when everyone is tired, as well as incidentally encouraging a settlement frame of
mind in advance. Drafting tasks can also be assigned during the mediation day, separately or
together.

Litigation costs and funding

Where court proceedings have started before the mediation, and costs of the legal action are
relevant consideration in the jurisdiction, any settlement agreement must deal with the legal
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costs of those proceedings. Parties are usually asked to bring with them details of costs to
date and estimated costs to trial, to inform their risk analysis and risk assessment at
mediation.

Where settlement is not reached

Cases do not always settle. If the case does not settle, the mediator may feel deflated or
disappointed, as well as tired after a long day. Remind yourself that:

e itis the parties who have the power and choice over whether to settle
e negotiations may continue after the mediation, and you should offer to assist
e a high proportion of mediations not settled on the day settle soon afterwards.

Depending on the strength of feelings at the end of a not-yet-settled mediation, it is often
good to bring the parties together into a joint meeting to review progress, identify what has
been achieved and what remains outstanding, and discuss next steps. Occasionally a
concession or other movement will be made at such a meeting which leads to further
discussion and settlement.

It is important to keep the mediation going in some way, by suggesting any of the following:

e that the mediation is merely adjourned

e that the mediator will contact the parties after a few days to discuss how things look
on reflection

e that separate meetings are arranged by appointment with each party

o that parties define a programme of action, request specific information or obtain
specialist advice on areas of disagreement

e that negotiations continue on specified issues

e a further mediation, even with a change of mediator

e a different dispute resolution process, such as a neutral evaluation of a disputed
aspect or principle.

Even if the parties agree to none of these options specifically, it is important to contact each
party or their lawyer soon after the mediation. The mediator has an active role in supporting
the parties in on-going negotiations and in finding new routes to settlement.
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The mediator’s role is to assist the parties in a wide range of ways to make progress towards
settlement. However, the use of the word ‘role’ in no way suggests that the mediator is or
should be acting a role, either in the training course or in real mediation; it is important for
mediators to be themselves.

The mediator has overall responsibility for the mediation, for participants’ comfort and for
managing the process throughout. In order to be effective in this aspect of the role, mediators
need to be fluent in describing the mediation process and in answering questions about what
will happen and why. In addition, mediators will draw on their experience of hosting other
events and running other types of business meeting.

Also, in most mediations there are some administrative tasks needed, and the mediator often
assists in making arrangements for the practicalities before and during the mediation day,
thus ensuring the smooth running of the process in terms of timing, paperwork, provision of
information to participants, room allocation, equipment and refreshments.

The effective mediator is skilled at working with the relationships, with the process and with
the content of the dispute. The mediator develops a positive tone for the mediation,
establishing and maintaining good relations with all participants, as well as taking
responsibility for the very significant job of process management. As manager of the process,
the mediator provides firm but sensitive control, conveying confidence in the process, and
maintaining a sense of purpose. Some of the important aspects of working with the content
of the dispute are discussed below. In order to fulfil all these roles the mediator must gain
the confidence of the parties, forming a relationship of trust that will encourage the parties
to disclose information.

The roles include that of:

e someone who takes seriously and works with the parties’ feelings and frustrations,
helping them to channel their energies into positive approaches

e an information gatherer, organising data, and identifying common ground and the
scope for zones of agreement

e acoach, both before and during the mediation; this role is described further below

e a facilitator, helping the parties to overcome deadlock and to find a way of working
co-operatively towards a mutually acceptable settlement

e an enabler, helping the parties re-evaluate their case through encouraging new
perspectives

e a catalyst for problem solving, bringing a clear head and creative mind to help the
parties construct an outcome that best meets their needs
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a negotiator, helping the parties to use effective strategies for making progress

towards settlement; this role is described further below in ‘Using negotiation skills as

a mediator’

e areality tester, helping parties privately to take a realistic view of the dispute and to
reconsider their risks in the light of the alternatives to not reaching agreement

e an overseer for the drafting of the settlement agreement, checking with parties that
all issues are covered and that the settlement is workable

e aprompter who, if no agreement is reached at the mediation, will help parties to keep

the momentum towards settlement.

Coaching and modelling

Throughout the mediation process, the mediator acts as a coach to the parties and their
advisers, enabling them all to participate as fully and effectively as possible, while strictly
preserving neutrality and confidentiality. The mediator coaches directly, through sharing
experience, making process suggestions, and managing the parties’ expectations and,
indirectly, by setting the tone, maintaining energy and purpose, and leading by example in
terms of attitude and approach. This aspect of the mediator’s role is described below in
relation to the five phases of mediation.

Preparation phase

Before the day, mediators will speak to the parties directly or, more usually, through their
advisers. The mediator may need to assist the advisers in how to prepare their clients for the
day, what documents to produce and in what form, the options they have about how to use
the opening statements, and the format and possible shape of the day. Sensitivity and
creativity are important at this early stage; in some cases, for example, it may be appropriate
to enable parties and their advisers, especially those new to mediation, to visualise
themselves in the process in order to prepare well; the party or adviser can be helped to
imagine participating on the day. Visualising is a classic coaching technique that can be used
by the mediator in depth or in a modified form.

Clients and their advisers need to feel capable and confident in order to make best use of the
day. From the very first contact, the mediator has an opportunity to set the tone for the
mediation. Flexibility and alertness are essential. The mediator needs to make participation
as easy as possible, by minimising surprises and potential embarrassments and maximising
the comfort zone for everyone. The mediator should model relaxation and confidence with
the process, optimism, and collaborative, practical problem solving. Thus the mediator
coaches by setting an example, by modelling a productive approach as well as more directly
by giving information, feedback and process suggestions.
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It can be useful to encourage the parties’ advisers to co-operate between themselves in the
preparation for the day by agreeing a bundle of documents, the length of time for opening
statements, arrangements for the day including timing, and even in drafting an outline
settlement agreement in the form likely to be required. The coaching continues as the
mediator greets the parties on the day of mediation and settles them into their private rooms
prior to the (usual) opening joint meeting. By making process management suggestions, the
mediator coaches the parties in how to use the day most productively.

Opening phase

The mediator is likely to have used initial telephone contact to discuss the purpose, the length
and, perhaps, the tone of the parties’ openings, and who might make the opening statement.
Some further guidance may be useful during the initial private meetings on the day, so that
each party feels confident to join in fully with the initial joint meeting.

Exploration phase

During the exploration and the bargaining phases, the mediator will assist in the tactical
exchange of information. The mediator should aim to provide appropriate opportunities for
face-to-face dialogue, and also to take the initiative during private sessions to encourage
timely exchange of information, whilst being scrupulous about preserving confidentiality
where parties do not give permission for disclosure. In addition, the mediator, whilst
remaining impartial, may coach the parties to communicate in ways most likely to have a
positive impact.

Bargaining phase

The role of the mediator as coach in the bargaining phase is often critical. Mediators need to
use their understanding of negotiation styles, techniques and tactics, to assist parties in
shaping the framework of the agreement, and in presenting general and specific offers in a
way most likely to be attractive to the other party, addressing their concerns and interests.
Mediators must exercise their judgement about what to encourage the parties to exchange,
and when and how to do it. The mediator should be alert to parties who wish to withhold
information, at least for a while, and to control the timing of disclosures or offers in order to
protect their negotiating position. Throughout, the mediator must preserve the parties’
confidences, and remain impartial as to the level of settlement and other outcomes, and in
both cases must be seen to do so.

It is important for the mediator to be perceived always as acting in the interests of all parties
equally when helping them negotiate towards settlement. The mediator is a neutral diplomat,
enabling the parties to find a solution to their problem. Mediation is not a journey towards
the mediator’s solution, and high-pressure selling of a mediator’s idea for settlement
undermines the integrity of mediation. As in all negotiations, the harder the parties in
mediation have worked, the greater their sense of achievement in reaching a settlement and
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the greater will be their commitment to making the settlement work.

The role of the mediator as a negotiation coach is covered in more detail in the later chapter,
‘Using negotiation skills as a mediator’.

Concluding phase

In the CEDR mediation model, nothing is binding until committed to writing and signed by the
parties. Settlement terms should usually remain tentative and open until all parties agree the
complete package, with the elements of a potential deal developed, often at differing speeds,
ready for inclusion. Late adjustments are more likely to be tolerated if the mediator ensures
that the deal is built gradually and seen as provisional until finalised. The mediator must be
prepared for the unexpected to arise, even when recording the agreement. It may be
necessary to return to bargaining or even exploration before finally concluding.

When settlement has been reached and the agreement is being drafted, the mediator needs
to exercise particular caution, especially if skilled at legal drafting. It is important at all stages
of the mediation to distinguish coaching, reviewing options and providing guidance about the
process, from giving specific advice on the merits or what might be a suitable outcome.

After the mediation

If the parties do not settle on the day, the mediator has an important role in helping parties
to leave the door ajar for further negotiations. Offering process suggestions and a structure
for taking things forward can leave the parties with some hope and a sense of possibility.
Sometimes this even triggers further settlement discussions on the day. On some occasions
it will be enough to tell the parties that the mediator will telephone tomorrow or in a few
days; at other times it will be appropriate to undertake some more formal planning, perhaps
bringing the lawyers together before the mediation day is concluded to agree specific next
steps.

Skills and qualities of a good coach
As in other coaching contexts, the mediator as coach needs to:

e establish rapport and gain trust

recognise effective behaviours

e ask useful questions

e give constructive feedback

e motivate behavioural change

e use care and courage — balancing support and challenge for the person

e apply theory to practice

e operate as a colleague with all participants, rather than as a performer or competitor.
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Facilitative or evaluative - or both?

Over the last two decades there has been much debate about two main approaches to
mediation: facilitative and evaluative. These terms were used to describe two styles, one
perceived to be less interventionist than the other. In current practice such a distinction is
simplistic and ignores the breadth of the mediator’s role, and the range of techniques
available to mediators, even within the same mediation. Facilitative and evaluative styles are
best regarded as describing the two ends of a spectrum of intervention styles, rather than as
defining separate models.

Mediator impartiality

Neutrality, impartiality — or, as sometimes characterised, multi-partiality - is a key component
of a mediator’s role. All mediators know that they need to avoid:

e being judgemental

e taking sides

e jumping in too quickly
e giving advice.

Where a mediator is perceived to be judgemental about legal, technical, commercial or
personal agendas, it is easy to recognise the potential threat to mediator neutrality, and to
the mediator’s relationship with the parties.

The mediator’s expertise in the field or the area of law is often a topic for debate. It is
essential that the mediator has the respect of the parties. Certainly, the mediator needs to
understand the dispute; and it may be easier to probe the weaknesses of a party’s position if
the mediator has knowledge of the technical aspects. However, there are dangers in using
expertise of this kind without a full commitment to the mediator role. Good mediators have
to be versatile and adept at picking up complex technical issues quickly; and it is excellent
mediator skills and process competence that are the key to mediator effectiveness.

The role is neutral in that the mediator, with no stake in the outcome, supports progress
towards a resolution created and owned by all parties. However, the mediator is not a
detached observer.

The parties have appointed a mediator because they have recognised that they need help to
resolve their differences, and they often have high expectations of the chosen neutral.

Mediation is hard work for everyone. The mediator needs to take time to absorb the emotion,
the facts and the arguments, and to think through strategies. The mediator must also work to
keep the relationships productive and the process safe, for example by maintaining
confidentiality, and bringing energy to the process, appearing as fresh late in the day as at the
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start of the mediation.

For a range of reasons, the mediator may be tempted to offer an opinion on an issue or on
the case overall, especially when:

e the parties seem difficult or intransigent

e the progress towards settlement seems very slow or stuck
e the mediator has run out of ideas

e the mediator has lost neutrality

e the mediator takes an active dislike to a party

e one or more of the parties asks the mediator for a view.

It is at these moments that you, the mediator, must hold your nerve and not take the easy
way out. Avoid allowing your frustration to lead to you to be adjudicative — instead:

e explore more

e summarise, review or reframe

e find out the parties’ evaluations

e test their evaluations, robustly, in private
e ask the parties what they want to do.

The process is flexible

Mediation is a flexible process and can be adapted to suit different circumstances and parties.
Individual mediators will, with experience, develop their own style and use of the process.

The parties decide the outcome

It is central to the philosophy of mediation that, unlike arbitration and litigation, a neutral
third party does not impose a decision upon the parties. This can cause experienced
arbitrators, judges and experts some difficulties as mediators, as they are used to giving their
views and opinions and may assume that this is what parties require from them.

The mediator should ensure that parties come to mediation fully aware of the parameters of
the mediator’s role, and of the responsibilities of the parties. In mediation, the parties must
look to their own advisers for legal and other expert advice, rather than to the neutral third
party. Mediators need to exercise special care about their role when dealing with
unrepresented parties, covered more fully in the final chapter of the handbook.

The mediator has an active and proactive role

Progress is made in most mediations through the parties’ reassessing their risks, and the
mediator often has an active role in helping them to do so. Facilitating a re-evaluation of the
issues that seem to be blocking agreement is a strenuous process. A mediator must use
advanced interpersonal and communication skills, as well as those of process management
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and problem solving, and a willingness to enable rather than to dictate. The mediator has to
be both patient and robust.

A robust approach will undoubtedly be needed when:

e handling multiple issues

e overcoming emotional deadlock

e re-examining options for co-operative solutions

o offering reality testing

e reviewing the alternatives to reaching an agreement.

Timing is very important; such interventions are demanding of the parties and their advisers
and they may be met with resistance, especially if reality testing is introduced too early in the
process.

Handling multiple issues

Often the parties to a dispute have become swamped in the intricacies of their claim. It is
often helpful to the parties to undertake the exercise of highlighting the key aspects of the
dispute in a short case summary. In addition, a third party coming fresh to the dispute is in a
good position to assist the parties to clarify the issues between them. Where there are a
number of issues, the mediator can help the parties to develop an agenda in the early stages
of the mediation. Later, the mediator can work alongside parties, or the parties and their
advisers can work privately, to cluster claims, prioritise and give different weighting to
different aspects, based on strength of argument and other criteria. This work might enable
the mediator to identify some common ground.

Overcoming emotional deadlock

Either party may be so incensed by the dispute that they become irrational, and may not see
the reality of their situation or hear the reasonable predictions of their advisers. A mediator
who has built good rapport and trust with each party may be able to challenge them privately
on their views, by careful questioning and other reality-testing techniques. Care should be
taken to talk through each issue, including their adviser’s opinions and the other party’s
position. A change of surroundings can sometimes help in these difficult situations, perhaps
working in a different room or going outside for some fresh air.

Re-examining options for co-operative solutions

The mediator needs to be alert to cues, clues and hints from the parties, both verbal and non-
verbal, so that all possibilities for settlement can be considered. It may be important to press
the parties to take a further look at ideas or proposals, in order to maximise opportunities for
finding a resolution. Sometimes it is appropriate for the mediator to join in the search for a
workable solution by adding his or her own ideas to those of the parties.
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The skilled mediator is one who helps the parties reach a settlement that they firmly recognise
as their creation, avoiding over-persuasion, coercion or, more often, by taking too much
ownership of the problem and its resolution.

Offering reality testing

A mediator will frequently need to work with the parties and their advisers on risk assessment
and re- assessment; checking and re-evaluating with them their positions, presumptions and
calculations.

One or more of the parties may have pursued an inflated position for so long that it becomes
the party’s actual expectation or belief. In these circumstances, testing assumptions, good
use of questioning, persistently exploring unexplained inconsistencies, and coaching parties
to be realistic, are all an essential part of the mediator’s repertoire.

Reviewing the alternatives to reaching agreement

Parties will frequently tell the mediator that they intend to proceed to or continue litigation
or arbitration. It can be very powerful to hold up a metaphorical mirror for the parties to see
the effect of walking away from the negotiations and giving up on trying to find an acceptable
settlement. The mediator can work with the parties and their advisers to ensure they have
done a full appraisal of the implications of time, cost, management input, publicity, and all
the other factors that will flow from continuing with the dispute

Other processes can sometimes work well alongside mediation

Occasionally, both parties genuinely believe they are in the right to the extent that this proves
a total barrier to progress. In such circumstances, another process might be needed where a
view expressed by an independent third party might assist.

Other processes that can work alongside mediation include:

e non-binding recommendations
e early neutral evaluation (ENE)
e non-binding expert determination (ED).

Once parties have received an indication as to the way a judge, arbitrator or expert would see
their point of view, they can adjust their approach, and with the assistance of the mediator,
they can then negotiate and work towards crafting a solution from their new starting point.

Mediators who over-evaluate or who engage in ENE or ED as part of a mediation risk the
following:

e Loss of neutrality: the evaluator might be perceived as having a bias towards one
party, and the other party’s co-operation and trust may be diminished in any on-going
mediation.
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e Loss of party ownership and responsibility: the essence of mediation is that the
mediator controls the process and the parties control the outcome. Making
recommendations and giving views on the merits are likely to diminish the parties’
sense of control over the outcome.

e Resumption of adversarial relationship: the recommendation, ENE or ED will, or will
appear to, favour one party and be seen as a vindication of their position, which may
lead that party to become entrenched and approach the mediation in an adversarial
way.

e Confusion about use of information imparted confidentially: if the change in
mediator’s role comes after confidential information has been conveyed, the parties
might feel at risk or exposed, and it might even seem like a breach of the trust hitherto
established.

e Loss of face: the recommendation, ENE or ED might be hard to accept, and involve
significant loss of personal or professional face from one or other party.

e Damage to the client-lawyer relationship: the opinion or recommendation may
change the dynamic between lawyer and party in ways that are destructive to their
relationship and disruptive to the later mediation process.

Requests for an evaluation or recommendation

Occasionally, a mediator will be asked by one or more party formally to make a
recommendation or to express an opinion about settlement. Also, especially as time-limited
mediation becomes more common in some sectors, the mediator may be called upon more
frequently to be a deal maker or quasi-adjudicator. This handbook provides a basic framework
for mediation and a safe starting point for new mediators, and offers only the following
guidance on how to respond to such a request:

e ensure that the parties understand the mediation process, their role, and the normal
role of the mediator within it, then,

e ifanyissue requires evaluation, suggest that the parties agree to obtain the evaluation
from another neutral before, during or after the mediation, as appropriate.

Some parties, including those from government and public bodies, particularly in
international disputes, may come to mediation with authority to settle subject to ratification
by a senior authority or committee. A written or oral recommendation by a neutral third party
may be important in obtaining that ratification.

In some large infrastructure projects or complex multiparty cases, or as a last resort to try to
achieve settlement, the parties sometimes jointly request or agree to a non-binding
mediator’s recommendation for settlement. A mediator recommendation can be an effective
tool for settlement; but only with the full agreement of the parties, with clear ground rules
set and agreed, and with the recommendation delivered privately to each party in a
structured, planned and managed way. This is not something to be undertaken lightly, and it
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is not a technique recommended by CEDR for use by new mediators.

Some mediations take place with only parties and mediator present; many mediations include
a number of others in attendance. The mediator should encourage, value and manage the
participation of everyone attending. The following paragraphs draw out the common roles of
the different participants and the mediator’s relationship with them.

Parties
Parties are required to:

e have authority to settle
e be well prepared to participate in the process.

Parties often do not come with full authority to settle, and there is a limit beyond which they
must refer to another person. Lines of communication to that person need to be clear and
open, particularly out of normal working hours, even though this is much less desirable than
having a decision maker present and fully involved in the mediation process.

A lead negotiator often brings a team of advisers. The party must have final discretion about
who is in the team, but the mediator may have a role in advising on the size of the team and
who should attend. The mediator and all the other parties should be informed in advance
about who is to attend in each team.

Large teams can be difficult to manage. In terms of seating at joint sessions, it is usually best
to sit the decision makers and case presenters close to the mediator, with the remainder of
the team seated beyond.

Other issues with large teams include:

o keeping everyone feeling involved, and avoiding disengagement for those not
participating directly
e a party feeling threatened by imbalance of numbers.

The parties may choose to make their opening presentation themselves in the first joint
meeting, or ask their advisers to do so, or share the presentation with their advisers or others
in their team. The teams will usually spend some of the day working in private without the
mediator, which is often a time when changes in position occur. It is worth alerting parties
that there will be periods of waiting during the day, while the mediator holds meetings with
parties individually or with selected team members only. Parties and their advisers should
take some responsibility for keeping team members engaged, and for using the time when
not with the mediator as productively as possible.
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During the mediation the mediator will work with the parties to clarify the issues, to generate
options and ideas for making progress, and to formulate settlement terms that are workable.
The lead negotiator in each team will make the final decision about settlement. It may be
important for the mediator to understand any pressures and constraints on the decision
maker as the one who must take the final settlement back, justify it to colleagues and make
it work.

Lawyers

Lawyers are present at most commercial mediations, and it is the lawyers who refer the
majority of cases to mediation.

Before the mediation the lawyer will usually:

e assistin the selection of a mediator

e advise the client on the process of mediation

e be the main point of contact with the mediator

e help select the client’s team

e advise on whether there is a need for a pre-mediation meeting with the mediator
e brief and, perhaps, rehearse the client in making an opening presentation

e prepare the case summary to be sent to the mediator and the other parties

e prepare a bundle of documents or agree a bundle with the other party’s lawyer

e identify any documents which are confidential and for ‘the mediator’s eyes only’
e carry out a realistic appraisal of the strengths and weaknesses of the client’s case
e prepare costs estimates.

At the mediation the lawyer will usually:

e present the opening statement or support the client in making that presentation
e advise the client and, possibly, even lead in settlement negotiations

e contribute authoritatively to defining the party’s BATNA

e identify legal issues relevant to the emerging settlement

e draft, or assist in drafting, the settlement agreement.

Lawyers make a significant contribution to the process, and the mediator should ensure that
they are involved and valued throughout the mediation. For example, they often stimulate
flexibility and movement, especially while the mediator is not in the room. The lawyer can be
an ally to the mediator, and the mediator to the lawyer; lawyers will sometimes welcome and
encourage the mediator as an additional manager of their clients’” expectations.

Experts and other advisers

A party may feel it necessary to have financial advisers or other experts present, in addition
to legal advisers, to contribute to non-legal technical aspects of settlement.
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There are two possible roles for experts in mediations:

e as specialist adviser to a party, or
e as specialist adviser to the mediator (although this is much less common).

In the former, the expert is a member of the party’s team; usually playing a limited role, as
settlements are rarely based upon the detailed knowledge or opinion of an expert, whose
main work has often been done earlier. It may be difficult for an expert to change his or her
position, and there is a danger that such inflexibility will become a barrier to settlement.
However, parties will often consider the prospects of one or other expert view being
persuasive at trial, and discount settlement terms accordingly. Occasionally, the resolution of
a dispute will involve agreeing technical practicalities, and the expert may be able to make a
significant contribution to finalising the terms. Parties sometimes decide to have experts
available by telephone rather than present at the mediation.

In highly specialised cases the parties occasionally ask or agree that the mediator works with
an expert. The contribution of the expert needs to be carefully considered, and it is for the
mediator to decide how much technical detail is used for reality testing or for discussion of
settlement terms. More often in such cases, a specialist mediator is appointed who is
experienced in the field; however, the mediator still needs to be skilled at building
relationships of trust with the parties, at managing the process creatively, and at working with
the content in a way that allows the parties to find their own workable solution.

Assistant mediator

Your first experience of a real mediation, other than perhaps as an adviser to a party, will
probably be as an assistant mediator. This is an opportunity to learn and to develop your
understanding of the process.

It is up to the mediator to agree on the assistant mediator’s role, which might include:

e note taking, so that the mediator is free to take fewer or no notes

e observing, and noting particularly the body language of those not engaged in
conversation with the mediator

e taking messages about timing to the other party, to avoid the need to break off a
meeting

e managing the practical and domestic aspects of the day — room temperature,
refreshments and equipment

e acting as a sounding board, someone with whom the mediator can exchange ideas
and share thinking during breaks between meetings

e asking questions, usually at the mediator’s invitation, perhaps towards the end of a
meeting
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e occasionally leading a private meeting, for example undertaking a task with experts
from both sides whilst the mediator is with others, although any division of labour
needs to be carefully managed by the mediator

e being a companion, providing encouragement and support to the mediator.

After the mediation, the mediator and assistant will often review the day together. It is an
opportunity to release tension and discuss aspects of the day that cannot be discussed
elsewhere because of the commitment to confidentiality. It is useful for the mediator to
provide feedback to the assistant about his or her contribution, for the mediator to get
feedback from the assistant, and for them to reflect together on what went well and why,
and what could have been done differently.

On the MST course the role of the assistant in the role-plays is deliberately limited to that of
an observer, to allow each participant the same amount of time to practise and to be assessed
as a mediator.

Co-mediator

Co-mediation is where two or more experienced mediators are working together in equal
roles. It is commonly used in community mediation. In commercial mediation it is used mainly
where:

e adispute is particularly complex or a particular combination of skills and experience is
required which cannot be provided by one mediator

e the number of parties, or geographical separation of the parties, is such that one
mediator could not practically and efficiently meet with all parties

e the sensitivities between the parties require a gender, racial or other cultural mix in
the mediator team.

Co-mediation demands sophisticated team-working skills, requiring that:

e the ground rules between the mediators are agreed before the start; who takes what
role; how are the tasks to be shared; what communication systems will they use
between themselves during the mediation

e the mediators develop ways of working together, based on the ground rules, which
allow them to work flexibly with the parties

e there are regular exchanges and updates, in private, between the co-mediators

e any uncertainties or disagreements between mediators are resolved quickly and in
private

e the mediators are seen consistently as a united, confident, competent and
complementary team.

Dealing with status issues and power imbalance
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Often in mediation, one party will be perceived as stronger than the other. This strength can
take a number of different forms, the most obvious of which is having access to greater
financial resources. Other types of power imbalance could include dominant personalities,
and perceived status within an organisation or society more generally.

In such circumstances, the mediator needs to ensure that as far as possible both sides — the
stronger and the weaker — have equal opportunity to engage in the process in an effective
way, and that the mediator, in turn, engages with them on similar equal footing. The primary
tools at the mediator’s disposal to ensure this are invariably process interventions. Some
examples could include:

e adecision not to hold a joint session;

e to break from joint into private sessions;

e not allowing one side to dominate through careful time management;

e ensuring that in joint meetings the conversation is controlled by you, the mediator, to
ensure both have sufficient air-time; and

e allowing space for the weaker party to consider proposals before agreeing to anything;

In some circumstances, content interventions such as the mediator coaching the weaker party
in how to frame information and offers will be appropriate. This is particularly so where a
party is attending the mediation without legal representation, although the mediator will
need to be careful here not to step into an advisory role.

A final word of warning, just as with all things in mediation, beware of assumptions. Often,
you may in reading and preparing assume a party is a weaker one, when in fact personalities
or circumstances change the power balance. A good example of this is in situations of
impending bankruptcy or insolvency, where the financially weaker party often has more
power because of the situation.

Adjournments

The nuances of accepted civil procedure in different jurisdictions mean that in some countries
adjournments are very much part of the norm in the way negotiation and litigation is
conducted. Whereas mediations are usually recommended to take place over one day or in
one continuous period, focussing the parties and their advisors on working with the mediator
to draw out possible solutions, the process is flexible enough to allow for adjournments at
the agreed request of the parties.

Mediators, however, need to be careful that the break does not result in the parties reverting
to earlier positional dialogue when the mediation is reconvened. To avoid this, mediators
should resist parties who seek to adjourn the mediation prematurely and encourage them to
trust the process and continue while the mediator feels progress is being made and
settlement is still possible.
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Where both the parties and the mediator have agreed an adjournment, the mediation should
be reconvened as soon as possible after the initial session. It is advisable that the mediator
should begin by drawing the parties together in a joint session to remind them of progress
and to clarify what is likely to happen next. The process can then continue in the relevant
phase.

However, where the adjournment is due to a need for further information identified at the
first mediation session, it may be that the next session will not take place for a few days,
weeks or even months. In this scenario, ideally a new date should be identified before the
mediation is adjourned and the mediator is advised to stay in touch with the parties and/or
their advisers regularly, asking for updates to ensure that the mediation stays on track. A word
of caution here — parties will often request further information from each other, which may
in fact not be needed to help achieve settlement. Remember this is not a court process and
therefore evidence is not required. Therefore, wherever possible, the mediator should
encourage parties to continue with the mediation.

Therefore, mediators should be alive to adjournment being used for tactical advantage by
one or both of the parties and work with them to bring the process back on track.

Corruption / Bribery

Although very rare, there may be instances when mediators are approached by a party with
a proposal for how they might win at mediation. Given the fact that mediators do not make
decisions as to the outcome, any such attempt at corruption or bribery is likely to not have
been considered fully. Nevertheless, a mediator enjoys a privileged position within the
process. Not only is it essential that mediators be extremely careful to ensure they do not
jeopardise their neutrality, any such attempt by a party should be strongly rejected on ethical
grounds. The mediator/party confidentiality may be breached in the event of an ethical
concern (further details below) and such an attempt may give rise to a mediator withdrawing
from the mediation and informing the relevant authorities of the attempt.
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Excellent communication is essential for an effective mediator. The term ‘communication’
covers a multitude of skills and processes. What follows is a broad survey of some of the
important tools, with a focus on the fundamental skill of active listening.

The effective mediator enters the process with an open mind:

e about the case — with no rigid views on the merits, the weaknesses and strengths

e about the people - avoiding stereotyping people on the basis of gender, social or
professional background, age, culture, race or otherwise

e about the parties’ priorities — without assumptions about what motivates and matters
to the parties

e about the outcome — with no fixed idea of what the solution should be.

Developing the ability to work with others impartially is a skill in itself. All human beings try
to make sense

of the world by relying on limited information, past experience, preconceptions and
assumptions. As a mediator, it may be useful preparation, after reading the papers and
speaking to the parties, to ask yourself what assumptions you have made and what views you
have formed. By acknowledging some of the preconceptions and conclusions you have
reached, you may be better able to set them aside and keep an open mind during the
mediation.

The effective mediator must create an unthreatening and constructive environment that
enables trust and understanding to be built - party with party, adviser with adviser, adviser
with mediator, and party with mediator. Being sensitive to the significance of words and
actions makes it possible to open or reopen blocked or broken lines of communication and
help parties to talk. Many of the communication skills will be innate or already learned, and
there may be other skills to learn or to use more fully. The skill descriptions that follow are
intended to enable you to increase your awareness and your ability to use the skills well as a
mediator.

The capacity to be a good and understanding listener is the basis of effective communication.
Parties come to mediation with varying degrees of distress, anger, fear and optimism. The
knowledge that they are listened to and understood will help to build trust and enable parties
to consider more openly the options for change, and to take their share of the responsibility
for resolving the situation.

Listening is an active process that entails hearing the words, being sensitive to vocal clues, to
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tone and pitch and inflection, observing movement, taking into account the context, and
communicating understanding. In this way, parties not only know they have been heard but
can also hear their own messages more clearly.

As a mediator it is important to aim for a conversation with the parties and their teams, and
not to conduct an interview, investigation or interrogation. It is also important to distinguish
listening in a social context. Social listening takes place within a conversation that is geared
towards meeting the needs of both participants; and though hearing may take place, listening
may not, with each interrupting, asserting, and taking little real interest in what the other
says. It is a frequent complaint in relationships where communication has broken down (a
common feature of parties who come to mediation) that the other no longer listens. By
listening well, the mediator can convey respect and demonstrate interest in what is being
said; modelling effective behaviours, and thus encouraging parties to talk openly and to
communicate more constructively with each other. Later in the mediation active listening
paves the way to settlement, enabling the mediator to assist with the negotiations, to get
clarity and to handle the detail needed for a workable solution.

Barriers to active listening

Most people assume that they listen well, but listening with undivided attention and without
interrupting is not easy; there are many things that can get in the way of attentive, active
listening:

e distractions - external - noise, discomfort, interruptions; internal - tiredness,
boredom, preoccupation with own problems, anxiety about being able to cope, over-
eagerness to help, impatience, attraction to or dislike of the other

e comparing - this is nothing compared to what I've had to deal with

e rehearsing - preparing what you are going to say next rather than listening fully to the
other person

o filtering - listening to some things and not others; listening only to what you want to
hear or to what fits with your own values and beliefs

e pre-judging - the person as being, for example, foolish, unqualified or unreasonable

e blaming- assigning responsibility for what has happened to one party alone

e dreaming - half-listening and wandering off along a chain of private associations that
have been triggered by something the person has said; this is more likely to happen if
you are bored or anxious

e identifying- relating what the person says to your own experience - this can arouse
strong sympathetic feelings or a feeling of being overwhelmed

¢ hiding behind a fagade - trying to make yourself seem expert, for example, but in fact
being defensive

e problem solving - searching for solutions to problems rather than hearing and
acknowledging what the person is saying and feeling; jumping ahead and assuming

The Mediator Handbook Page 75 of 266
© 2017 by the International Finance Corporation. All rights reserved.



you know how best to resolve the dispute

e placating- trying to be nice, pleasant, supportive; wanting people to like you, thus
agreeing with everything rather than examining what is being said

e reassuring- trying to make parties feel better, yet not really acknowledging their true
feelings; It will be all right- rather than You’re really worried about that

o disagreeing - immediately countering with an alternative view, so that the other
person does not feel heard

e being right - being closed to the possibility that you might be wrong.

Non-verbal communication

The impact of what is said and the message received is dependent much less on the words
used than on the non-verbal behaviours that accompany the words; far more than half of
human communication is non-verbal. This means that it is impossible not to communicate;
without saying a word, we reveal our feelings, thoughts and attitudes. For instance, a smile
usually says, I’'m happy, and looking at a watch may say, |’'m impatient to move on. Even
when we try to say nothing, our closed stance and refusal to speak might convey, | don’t want
to talk about it; leave me alone. Despite our sophisticated language, we still communicate
strongly without words, and this is a process that the mediator needs to understand.

For the most part, non-verbal communication reveals emotions and feelings rather than
giving information about the external world. It is easy to lie using words, but other aspects of
communication make it less easy to deceive. For example, facial expressions are directly
controlled by the emotional centres of the brain and are thus hard to simulate. When you
read the expression on another’s face, you are more likely to assess the true emotion being
felt than when you merely listen to what is being said. If you ask someone “What’s wrong?”
and they shrug their shoulders, frown, turn away from you and mutter “Oh...nothing, I'm
fine”, you are unlikely to believe the words. You believe the dejected body language.

In mediation, as in other situations where you are trying to communicate with others,
awareness of and understanding about non-verbal communication provides essential
information beyond the content of what is being said. Awareness of non-verbal
communication helps you to understand others better. Awareness of your own non-verbal
communication makes you a more effective communicator and mediator.

Components of non-verbal communication
There are three main components of non-verbal communication:

e body movements - facial expressions, gestures, posture. These are largely learned
from parents and other significant people in our lives. Some are universal, and others
are culturally or ethnically specific, which can lead to confusion. For instance, eye
contact in western European culture is a sign of respect, whereas in Puerto Rico it
usually denotes the opposite. As individuals we each have idiosyncratic habits, and
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tuning into the other person’s way of expressing feelings and attitudes can assist
communication

e use of voice - pitch, articulation, volume and speed. No matter what we say, the sound
of how we say it reveals a great deal about what we feel and think

e spatial relationships - the distance between yourself and the other person. There seem
to be four different zones that people unconsciously use as they interact with others:

- intimate distance - less than one arm’s length
- personal distance - one arm’s length

- social distance - two arms’ length or more

- public distance - 3-6 metres.

People will retreat, defend or attack if you enter their personal or intimate zone
inappropriately; to lean over someone who is seated is to enter his or her intimate
space and is potentially threatening - and you certainly need to be very confident
that any touch would be welcome.

At most mediations, each party is provided with a private room. Even in otherwise non-
contentious situations, there is a tendency for people to defend their territory. By knocking
on the door and waiting for an invitation to enter a party’s room, or offering to leave to permit
private consultation, a mediator can show respect for their privacy and increase their sense
of security.

Observing and understanding parties’ non-verbal behaviours

Observation of parties’ body language provides important information. An open, relaxed
posture suggests that is how they are feeling at that moment. Apparently uncomfortable
shifting in the chair, speech hesitations or breathing changes, suggest that the issue being
dealt with is distressing or potentially distressing. Facial behaviour is particularly significant in
revealing information. Discrepant non-verbal behaviour is also important to note; where non-
verbal communication does not agree with the meaning of the words which accompany it, or
where non-verbal behaviours seem not to be congruent with each other - for example, the
person who shakes your hand with a firm grip and smiles, but looks away. Awareness of
incongruence in others can alert you to possible hidden agendas or a need for a change in
your behaviour.

Often parties in a mediation - and sometimes their advisers - will display anxiety. Signs that
a person is becoming anxious include:

e rapid or tight breathing

e backward movement

e tapping a hand on the leg; tapping feet
e averting eyes

e clenching fists; picking at fingers
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e aggression displayed in voice or gestures.

As always with body language, these signs are indicators not certainties, and so need to be
read alongside other information. Accurate observation of non-verbal communication also
helps you to assess the impact you have on people. Are they receptive to what you say? Have
you created rapport? Do the parties trust you enough to encourage them to take a risk or to
allow you to do so?

Positive behaviours and inhibiting behaviours
The following are guidelines only and need to be adjusted when working cross-culturally.

You also need to be aware of your own non-verbal cues, as they provide information about
your unconscious feelings and attitudes. In a difficult mediation you might notice, for
example, your arms folded and fingers wrapped tightly round your biceps; you realise you are
nervous and defensive. With this increased awareness you can take steps to reduce your
tension, and free up the atmosphere of the mediation.

The letters SOLER offer a mnemonic for the key elements of non-verbal communication which
indicate to the speaker that the listener is giving full attention:

S face party with Shoulders square - shows full concentration on the speaker

O adopt an Open posture - shows you are open to hear and accept what the party wants to
say

L sometimes Lean gently towards the party - a sign of being involved
E maintain Eye contact - shows continuing attention and involvement
R be relatively Relaxed - because your attention is genuine.

Rapport Building

Central to the effectiveness of the mediator is the ability to establish relationships of
confidence and trust with others. Developing rapport is an important skill.

The depth of rapport that you achieve impacts on:

e the extent to which the parties trust you and are willing to talk to you

e parties’ perception that you have been listening and understand them

e the quality of information that the parties give you and the level of understanding of
the parties that you achieve

o the degree of progress that parties and their advisers believe is possible with you as
mediator

e how accurately you can identify parties’ priorities.
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Some rapport arises naturally, some you have to create. The skill of creating rapport gives you
an ability to relate quickly to a wide variety of people.

Matching is a way of establishing rapport; this skill involves accurate observation, openness
and flexibility of behaviour. It is the process whereby you adjust your behaviour to be more
similar to - and thus in tune with - the behaviour of others. That does not mean being a clone
or a mimic, but rather being in harmony. By matching you are making tacit agreements, which
build trust and increase receptiveness and responsiveness.

When developing the skill of matching, it is useful to concentrate on matching specific behaviours.
Some examples of aspects of a person’s behaviour that you may be able to match are:

e body posture - head, upper and lower body; position of arms and legs; angle of bodyj;
relaxed or rigid; sitting or standing

e facial expressions — level of eye contact; smiling; frowning; tight or relaxed lips

e gestures - use of hands, arms, legs and feet

e language - particular words, phrases and sentence structure

e voice - tone, volume, pitch, speed and tempo

e breathing - location, rate and depth.

Mismatching - behaving in ways that do not reflect the behaviours of the other person might
inhibit the building of confidence and trust.

However, once rapport has been established, deliberate mismatching (called ‘pacing and
leading’), can help change a person’s state: to increase energy, to relax them, to help them to
behaviour more openly. The mediator can use this technique, of matching and then carefully
mismatching, to enable a party to participate more fully, or to bring a private meeting or a
discussion on a particular topic to an end without causing offence.

The need to create or recreate rapport may occur at any time in the mediation; a feeling of
discomfort may arise, and deliberately matching the other person can retrieve a relationship
that has become less than comfortable or re-establish productive participation.

Use of silence and minimal verbal prompts

A mediator needs to be able to cope with pauses and silences and to use their potential for
triggering progress. Invariably there is a temptation, even a need, to fill the space, and it takes
real discipline and some courage to use silence well. Time and again something important is
revealed after a period of silence.

Silence can be helpful to the speaker because it:

o allows the speaker to dictate the pace of the conversation
e gives time for thinking before speaking
e enables the speaker to choose whether or not to go on.
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Silence can be helpful to the listener because it:

e demonstrates interest, respect and patience
e gives an opportunity to observe the speaker and pick up non-verbal clues
e places the initiative on the speaker.

Silences or pauses may occur because a party is confused, anxious or upset. In these
circumstances, it is even more important to keep quiet and to give the party time and silence.
Used with suitable non-verbal behaviours, silence shows that feelings are recognised,
understood and accepted.

Especially in the early stages of a mediation, the mediator should ideally speak little, giving
the parties a chance to speak much more. One tool to encourage this balance is the use of
minimal verbal prompts; these invite the party to go on with what they are saying, by showing
attention and involvement without halting the flow.

Minimal verbal prompts, such as Yes...;Goon ...; Mmm ... ; Uh-huh ... ; And then?... ;I see ...
; Tell me more ... , obviate the necessity for further comment or questioning from the
mediator, allowing the party to continue uninterrupted.

Reflecting, paraphrasing, reframing and summarising

These are skills that consolidate and draw together, and demonstrate understanding of what
has been said, establishing a foundation for moving forward.

The main distinctions between these skills are:

e reflecting is putting into words the impact of a situation on the other, including the
underlying emotions

e paraphrasing is stating in a few of your own words the content of what someone has
just said

e reframing is rewording a statement made by another for positive effect

e summarising provides an overview of the main thoughts, feelings, themes and issues
expressed.

Reflecting

Reflecting is a term used to describe the technique of playing back to a person what that
person has just conveyed to you. It can be likened to holding up a mirror. In many contexts,
there is often considerable emphasis on the intellect and a relative denial of the importance
of a person’s emotions and feelings, although in some cultures more than others. By noting
and appropriately reflecting the emotions and feelings, you can convey to a party that you
understand and appreciate the situation as they perceive it and recognise how they feel. So,
reflecting is used to:

e acknowledge a person’s emotional response to a situation
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e help that person clarify his or her feelings about a situation
e provide a means of checking your understanding of what you have heard or sensed
about feelings or impact.

To pick up emotional cues effectively you need to observe carefully the party’s non- verbal
behaviour as well as listening to the words used. A person’s body posture, facial expression,
level of eye contact and vocal qualities, change with his or her emotional experience. In order
to reflect back a full picture, you need to monitor the emotional tone while continuing to note
the verbal content. It is often more difficult to find the words to reflect the feelings than the
factual content.

Reflecting can be achieved by simple phrases such as:

You are saying that you are angry ...

It seems that you are worried ...

You are feeling ... about ...

or sometimes by a question:

So are you frightened that ... ?

Have I got this right, you’re feeling ... ?

Sometimes it can be helpful to make a space for reflecting, by saying:
May | stop you for a moment to check that I’'ve understood ... ?

Reflections, in whatever form, should be brief and focus entirely on what you have gleaned
from the party rather than any thoughts or beliefs of your own.

Paraphrasing

Paraphrasing is briefly stating in your own words the essence of what you think someone has
just said. Examples of phrases introducing a paraphrase include:

So what you’re saying is ...
What happened was ...
You are telling me that ...

A paraphrase should be non-judgemental, and should not introduce interpretations or your
own thoughts, nor should it repeat parrot-fashion what the person has said.

Paraphrasing can be used to:

e demonstrate that you are listening attentively
e check that you have accurately understood what has been said - this helps to prevent
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miscommunication and false assumptions, which can then be corrected

e show that you recognise, acknowledge and accept the thoughts of the party without
making a judgment about what you have heard

e help defuse anger and cool down a crisis

e help you to remember what has been said

e break through most listening blockages and enable the listener to refocus on what is
being said

e provide an opportunity for the party to hear their own message more clearly. This can
lead to further exploration and often the development of a fresh appreciation of the issue.

Paraphrasing should be used frequently during a mediation. A paraphrase should be based
only on what you have heard or understood; it is often effective when delivered in a slightly
tentative manner, to give the party the opportunity to correct you.

Reframing

Reframing is changing the words used or the way in which ideas are presented, so as to allow
the situation to be viewed differently and more positively. Reframing can take several forms:

e taking the sting out of language, detoxifying or depersonalising it

e interpreting actions from a different perspective — for example, focussing on what is
needed for the future rather than what has not worked in the past

e presenting claims or proposals in a different way, so as to be more palatable

e rewording demands made by one party of another; for example, the idea of making
an apology may be

e rejected in principle, whereas a party may be prepared to voice an expression of
regret.

Examples of reframing include:
Party: | want £50,000.
Mediator: So money is important to you?
Party: He’s a liar and a cheat.
Mediator: So you feel misled and it’s hard for you to trust him.
Party: | assess that | have a 75% chance of winning.
Mediator: So you have a 25% chance of losing?
Party: They write very poor reports.
Mediator: So you want the reports done differently in future?
There is some risk that ownership of and responsibility for the reworded statement might

shift inappropriately from the party to the mediator. The mediator should involve the party
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as fully as possible in the reframing, and certainly the mediator needs to check that the
rewording is acceptable to that party before conveying it to the other party, if that is
permitted.

Reframing is a technique that clears the path for progress. Enabling the parties to see things
differently can encourage a shift in positions and some flexibility, often leading to a
breakthrough to settlement — although such changes do not always take place instantly.

Summarising

A summary draws together the main threads of what a person has said. It is useful to clarify
a lengthy or elaborate explanation, or to check progress before moving on, or to identify an
underlying theme which can sometimes provide new insights. The summary should not be
the mediator’s interpretation of what a party has said, but should draw on the party’s own
words and be recognisable to the party as an accurate account. When summarising it is
important to allow the party to correct or add to the summary.

The benefits of summarising include:

e it shows you have been listening attentively and are concerned to understand what
the party thinks and feels about the situation

e itallowsyou to check your perception of the situation and clarify what you have heard

e it may link and bring some order to confused and fragmented thoughts and feelings

e it gives feedback to parties about what they have said, and can confront them with
conflicting or contradictory thoughts, feelings and ideas

e it is a way of focusing on particular issues, and can help parties to begin making
decisions about priorities, what needs to be tackled first, or what concessions or
proposals they are prepared to make.

It is particularly important to summarise at the end of each private meeting, as a safe way of
enabling you to check what may be conveyed to the other party and what must be kept
confidential. It can sometimes be helpful for party and mediator to make joint notes on paper
or perhaps on a flipchart.

Use of questions

Appropriate use of questions is essential in mediation. However, questioning is a tool that
must be used sensitively, and different forms of questions will be appropriate at different
times. Open questions are particularly useful in the exploration phase, while closed questions
are more appropriate when checking and summarising and in the later stages, and
hypothetical questions are used at any stage for trying out ideas. Timing and context are very
important and need to take account of the listener’s level of trust; for example, probing and
challenging questions would not be appropriate before a party is ready to trust you with that
level of information or exposure.
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Careful framing of a question is important, for questions can:

® encourage a party to talk
e show empathy and support;

but questions can also:

e indicate partiality, judgment, criticism
e seem prying orirrelevant
e become an interrogation.

Types of question that can be helpful include:

Open questions, which are broad invitations to talk. Good open questions from the mediator
allow the party to control the direction of the discussion, to present views and ideas from
their own perspective and to highlight concerns. Such questions encourage wider discussion
of the current situation and facilitate ideas for change and options for action:

How do you react to what they say?

What do you think are the likely consequences?
What suggestions do you have?

Why is that important?

A well-formulated open question might elicit a very closed response. If this happens once, try
again; if it becomes a pattern, then consider whether something is inhibiting effective
communication and tackle that first. Perhaps you have missed an important non-verbal cue;
perhaps the party has unmet physical or other needs or perhaps silence or some form of
acknowledgement is more appropriate than a question.

Hypothetical questions allow parties to play with ideas and test out options without having
to commit themselves:

What if the other party said they were unhappy about that?
Just supposing they offered that?

What would happen if ... ?

What would it look like if you could ... ?

Closed questions seek very specific and precise information or facts. The response will be
either ‘Yes’ or ‘No’ or a very short response - some identification of fact such as time, place,
number, person.

Closed questions are useful for checking and clarifying:

What date did you agree for the delivery?
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How long was it before they told you about that?
Where did you meet last time?
How much was the contract worth?

However, if used inappropriately or too often, closed questions can limit progress. A series of
closed questions can leave parties feeling bombarded and that their perception of the
situation is not important. Of course, it is possible for a party to change a closed question
into an open one by saying, for example, “Yes, but ...” and then giving a lengthy explanation.

When as a mediator you are dealing with information and facts, it is also important to
acknowledge that there can be emotional consequences to the outcomes of legal and
commercial disputes - concern about redundancy in the workforce, loss of face,
disappointment in a personal crusade, or some other fear of or hope for the future.

Other useful forms of questioning, which serve particular purposes, include:

Imperatives, which are not strictly questions but have an interrogative effect because they
invite answers:

Tell me about the way in which that was decided.

Personal reaction questions which encourage expression of thoughts and feelings:
In what way has this situation affected you?
How do you react to the possibility of not getting what you hoped for?

Probing questions ask a party to develop an answer further:

Can you tell me a bit more about how that happened?
What makes you say that?
What exactly do you have in mind ... ?
Asking for examples encourages the person to be specific:
I’m not clear about what you meant by that, could you give me an example?
Tell me about the last time that happened?
Focusing helps to keep the discussion on the party’s priorities:
What would you like us to consider first?
Which is the most important aspect of this for you?
Clarification enables you to check that you have understood what has been said:

Do you mean that ... ?
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Can I check that | have got this right?

Prefacing the question with a paraphrase or reflection allows you to acknowledge and check
what has just been said before moving on to new ground:

You said that you would not be prepared to consider that option, so | wonder if ... ?

You have told me how angry you are about this, so is it realistic to think in terms of ...
?

Checking for meaning - when the parties are together, this type of questioning enables each
party to hear that they have been understood:

What did it mean to you when X said that?
Can you say what you understand by what X said?

Giving advance information about what you are going to do gives the other person time to
prepare:

May | ask you a question?
It would help me to understand this if you told me ...

Rephrasing the question when your first question has not been understood:

Let me put it another way ... ?

Asking the other person to rephrase the question for you can be encouraging. An apparent
reluctance to answer may be because your question has not been understood, or there may
be some other reason:

Would you like to put it in your own words?
What do you think I’'m really asking you?

Types of question that are probably unhelpful, include:

Leading questions, which belong in cross-examination. They are less appropriate for
mediation because they try to lead the party towards the mediator’s own answer. At best,
you might be seen not to be taking account of the party; at worst, you will be seen to be taking
sides.

A right solution here is to do X, isn’t it?
Don’t you think it might be better to ... ?
You wouldn’t want any further delay, would you?

Leading questions seek to impose the questioner’s view upon the recipient.
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Multiple questions, which pose more than one question at a time and can lead to confusion
about which question to answer or, for the questioner, about which answer fits which
question.

What happened on Thursday and what did you think when she first ‘phoned you ?
Would you be able to get a job elsewhere and how would you feel about moving?

These examples are multiples of two. It is not uncommon to ask three, four or five multiples
in one question. Similarly, the questioner may ask one question and give some alternative
answers - all of which come from the questioner’s perspective and take little account of the
listener. Questions are often multiplied for fear of the following silence or in an attempt to
improve on the first formulation. As in the use of silence, part of the skill, having asked a good
guestion, is in knowing to wait and be quiet, allowing time for the answer.

Some reminders and suggestions relating to questions:

e Aim for a conversation rather than an interview or interrogation

e |f open questions are being closed down by the party then something may have been
missed and something else may be needed

e Have some ideas for question areas, perhaps, but avoid preparing a list of questions —
this can be a distraction, and you may miss what is being said. A good mediator builds
a conversation in response to what parties say

e It can be helpful to explain your reasons for following a particular line of questioning,
rather than risk baffling or irritating the party

e Trust a good question, and leave an answer-sized gap for a response

e Whatever question you ask, listen and respond to the answer.

Challenging

A challenge, in the context of mediation, questions the validity of a statement or behaviour,
asking for explanation or expansion, for example. It may be an invitation to a party to reassess
their behaviour or reconsider their position. In an important relationship, such as that of the
mediator and party, challenging can only be effective if it is used carefully and with good
rapport. Itis important when challenging to keep your role firmly in mind, and to check the
appropriateness of your motives against your role. It may be inappropriate for the mediator
to challenge a party at a particular time or on a particular issue and, in any case, the right to
challenge has to be earned by demonstrating respect and empathy throughout the process.

You may find it useful to explain, perhaps in your opening, that part of the mediator’s job is
to challenge positions, assumptions and options, as this will help the parties to move towards
a workable settlement. Your assurance that you will do this with all parties will allay fears that
such challenges indicate that you are taking sides.
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Challenging can enable parties to develop new understanding and awareness. It can help the

mediator and the parties to:

see things more clearly

get a fuller picture

gain alternative insights

identify implications

change perceptions; develop a new outlook
see the situation from another’s point of view
get a more objective view

guestion their own assumptions

examine discrepancies and inconsistencies.

Failure to challenge may:

prevent progress

falsely indicate agreement or acceptance of a position or point of view

ignore discrepancies, evasions and inconsistencies

be patronising, by assuming that someone is not able to hear an alternative view or
countenance ideas for change

compromise your own integrity.

Challenging a party or other participant in mediation is appropriate when there appears to be

a block to progress. A challenge may be useful when parties display:

discrepancies, evasions or inconsistencies

You said ... now you seem to be saying ...
You seem unwilling to talk about ...

distorted interpretations of experiences, behaviour or feelings

You’ve described ... as being ... ; could it be that ... ?
You seem to be assuming that ... ; could you be wrong?

failure to recognise the consequences of behaviour
Have you thought that having done that ... may happen?
unwillingness to modify behaviour or change

You said ... so you seem to want to stay with the present situation ...

A challenge is also an important tool for reality testing, discussed elsewhere in the handbook.

Such a challenge may be in the form of a question:
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So what | am hearing is that you would rather go to court at an estimated cost of £y
than apologise to X?

So let me get this clear ... You are no longer going to need the kind of expertise X has
to offer?

A challenge must be justifiable and carefully constructed. When challenging, you should:

e be as specific as you can: at best, it is difficult to respond to a vague challenge or a
generalisation; at worst it can cause offence and increase the block

e use empathy: | can see that you feel really strongly about this; do you have any ideas
about how to overcome the problem?

e Dbe tentative: What thoughts do you have about why that is happening? rather than
Don’t you see it is because you are ...

o offer the opportunity for a new perspective: How do you think X would feel about ...
?

e What other ways are there to look at this?

e avoid protecting the parties (or yourself) from a challenge which needs to be made

o build on strengths rather than emphasise weaknesses: focusing on failures makes it
more difficult to change. A challenge that concentrates on the positive can enable
parties to work on areas where the probability for success is relatively high. Look for
personal and other resources on which to build

e do not expect everything to change at once: Despite your disappointment, it sounds
as though you see some future in ... which worked well before; is that right?

o deal with defensiveness: it is not surprising that people sometimes react strongly
against being challenged; it requires effort and courage to take a fresh approach and,
sometimes, a degree of humility. It is helpful to give the person challenged some
reason to reconsider and move: | want to give you a chance to think through the
possible implications of that, so that you can see if there is anything else we should be
working on. What would happen if ... ?

e be open to being challenged yourself: an open atmosphere, in which parties feel free
to challenge the mediator, will facilitate progress. You might, for example, invite
parties to let you know if there is anything that confuses them about what you are
doing.

Other mediator skills and techniques

Other important mediator techniques, which are dependent on the core communication skills
outlined above, are covered in other chapters of this handbook. These include helping parties
to develop wider perspectives, reality testing, coaching, problem solving and negotiation, and
all from an impartial stance.
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It is important for a mediator to be able to work with emotions; to recognise, accept and
acknowledge emotion in others, and to manage their own feelings.

The parties

There is emotion in every mediation; parties feel strongly about their case. Whether these
feelings are controlled, suppressed or exploding to the surface, it is important that the
mediator recognises, copes with and, where necessary, manages each party’s expression of
emotion. This does not mean shutting out their feelings - far from it, for pent-up emotion can
be a serious obstacle to progress. Mediation can offer parties a ‘day in court’ and provide
catharsis for past grievances, which is sometimes an important element in the success of the
process.

Emotion that is expressed sincerely can put new colour, meaning and depth to the spoken
and written word, and the expression of strong feelings in mediation can be a positive force.
Venting of emotion is often the precursor to progress. However, the challenge for the
mediator is that emotions channelled or managed ineffectively can have a negative effect,
particularly if expressed in joint meetings. The mediator may wish to pre-empt emotional
outbursts, especially where the atmosphere is tense, by acknowledging that there are strong
feelings around the table.

Any outbursts may just be posturing, an attempt by one party to influence or compel the
other, or even to test how well the mediator copes with the outburst. The mediator as process
manager will need to intervene if an exchange becomes destructive in a joint meeting, and
yet should do so in a way that acknowledges the positive, when possible, and saves face for
everyone. It is for the mediator to judge how far to allow free expression and off-loading, and
to decide when to exercise control. In extreme cases, the mediator may have to talk to a party
— in private - if their behaviour seems likely to damage the mediation; this should be done
initially with empathy and a willingness to understand what underlies the behaviour,
becoming firmer only if that approach does not work.

The safest, although not always the most effective, place for an emotional outburst is in
private. If the mediator plans, with the agreement of the parties, an opportunity for emotions
to be expressed more publicly, it may be helpful for the mediator to coach a party in preparing
what they need to say in a way that is likely to be productive. It may also be helpful to prepare
the other party to listen calmly and respond respectfully. Fear of losing face is a powerful and
driving emotion shared by human beings, and not restricted to particular cultures. Many of
our family and work routines are structured, perhaps without our realising it, to prevent our
losing face. For example, in the workplace, budgets tend to be pitched high so that final costs
come within the forecast. Forecasts of results of legal cases tend to reflect this, too, although
there is always the judge or jury to blame if the outcome is not as forecast. In the home, there
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is often a need for us to find ways out of situations for partners, parents or children, without
loss of face for them or ourselves.

Parties in dispute frequently reach deadlock because they have become entrenched in a
position from which they can see no escape without loss of face. The mediator needs to be
sensitive to such dilemmas and to develop techniques for finding a face-saving solution,
perhaps by:

e obtaining the other party’s understanding and co-operation

e preventing a party from crowing over victory

e the careful, natural use of wit or humour

e finding a ‘win’ to ease the pain

e focusing on the positive intention behind an individual’s behaviour

e showing how new information affects the situation

e restating or reframing the situation in different terms

e emphasising the opportunities an agreement opens up

e rehearsing a party through what will follow the mediation; how he or she will relay
the outcome to board members, family or others

e |eaving parties and their advisers alone to consider offers and counter-offers in
private, returning later to discuss whether and how to convey the offer.

Occasionally, mediators may need to save face for themselves - an open acknowledgement of
a mistake with an apology is usually a good option. The decision maker in the team usually
needs the support and approval of the rest of the team. A party will probably be reluctant to
settle if dissenting members of the team are likely to comment afterwards that it was a poor
deal. The mediator needs to be sensitive to the mood and the dynamics within a team, and to
work with the decision maker to achieve a solution through co-operation within, as well as
between, teams.

The lawyers, experts and advisers

You might expect that lawyers, experts and other advisers come to the mediation without
emotional involvement. Yet they, too, may be resistant or apprehensive for a range for reasons,
and under significant pressure. For example, not all advisers are persuaded that mediation is a
desirable method of settling disputes. A lawyer may have little experience of negotiating with
their client present. A few see mediation as challenging their own negotiation style and
competence. For others, settlement options may involve contradicting earlier advice to their
client.

The person who initiated the mediation may have done so despite doubts from colleagues.
That person may feel nervous, having a strong vested interest in the success of the mediation.
There may also be other reputations at stake. Participants in mediation may feel more
vulnerable and exposed than in court proceedings. Personalities used to leading a case will
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inevitably find themselves in a different role, as part of the team with clients present. There
is little opportunity for great orators or cross-examiners at a mediation, so a participant’s
pride or self-esteem may be challenged by the new role required of them.

Occasionally, an adviser will have become emotionally involved in a case, either with the client
or with the cause, perhaps believing a trial is needed to establish a precedent. Where client
and adviser disagree, the mediator will need to handle that disagreement delicately.

The mediator

The mediator has feelings, too. We all have values, attitudes, beliefs and views, conditioned
by our life experience. Working impartially requires that we accept the perceptions and
feelings of others, putting aside our own, and this can be emotionally demanding. In order to
interact in a way that is genuine and responsive, we need to recognise our own values and
how they may affect our reaction to other people.

Mediators often experience impatience because parties seem intransigent, or because, being
outside the problem and its contingent worries, the mediator may see a solution long before
the parties, whether the solution is one that will eventually work for the parties or not. It is
essential to allow the parties to reach a settlement at their own pace, and mediators must
contain their own frustration, irritation or anxiety. Equally important is the ability of the
mediator to stand back from any over-involvement in the difficulties, concerns or even
tragedy that the dispute contains for the parties. Over-identifying with the situation makes it
more difficult for the mediator to bring energy and skill to assist the parties in resolving
matters.

Many mediators feel some apprehension before a mediation, and all experience varying
degrees of satisfaction or self-doubt afterwards. It is important that you allow yourself time,
whatever the outcome, to reflect constructively on the mediation.

Some techniques and approaches for working with emotion:

e Recognise emotions by observing behaviours and being open to the fact that feelings
will almost always be part of the content of the mediation. Heightened emotion may
be demonstrated as much by silence and withdrawing as by words or overt
behaviours.

e Respect the emotions displayed or hinted at. The emotion does not define the person;
it merely indicates how they feel at present. Labelling a party as an angry person, for
example, can inhibit the mediator’s ability to build rapport.

e Respond to the emotion by, for example:

- allowing silence; displaying patience and calm
- acknowledging the emotion by reflecting back and naming it; developing and
using an emotional vocabulary (angry, worried, sad)
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- match your body language, pace and voice to that of the party

- show empathy, and acknowledge the situation and its difficulties, without
sympathising and over - identifying with the emotion

- ask what has triggered the feelings

- use an open question to invite the party to tell you more

- offer a break or refreshments, but don’t run away from emotion; it is more
effective to stay with it, even if it is uncomfortable for you.
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The mediator brings his or her negotiation experience and skills into the mediation, and
deploys them for the benefit of all parties. Skilled mediators use their understanding of three
aspects of negotiation in particular to assist the parties during the bargaining phase:

Each party’s negotiating strategies and styles: these embrace differences between
teams and any internal differences in negotiating approach within a team. Different
approaches to negotiation were summarised in an earlier section, ‘Negotiation,
litigation and mediation’. The mediator, as well as the parties, will have a preferred
style which must be adapted to the needs of a particular dispute. Understanding that
a party may be instinctively positional, or that a party may be more of a co-operative
negotiator than that party’s lawyer, will enable the mediator to work with those
differences, perhaps even bringing together those with matching styles from each
team. One or more participant may need to be coaxed into a different approach for
the purposes of the mediation. Sometimes it is useful for the mediator explicitly to
give permission for such a change of approach, and this can lead to unexpectedly co-
operative negotiations.

How the mediator’s own negotiating skills can be used to further settlement. There
are surprisingly poor to moderate negotiating skills found amongst some parties and
their advisers. Sometimes a clash of styles or a particular stance taken has caused the
negotiations to stall before the mediation. Sometimes there is an unwillingness to
think through the implications of holding to a position or making a particular offer, or
an apparent inability to be creative with ideas or to use language well. The section
below highlights what the mediator can add when parties find it difficult to begin or
continue the bargaining process. The mediator might press the parties to assess or re-
assess their risks, and might engage in robust reality testing. By this stage of the day,
the mediator usually knows more than the parties about what will and will not work
in terms of negotiating approach, and, subject always to confidentiality, should offer
this appraisal as a service to the parties. Will an offer provoke a walkout? Will it bring
a sense of reality to the other party? Will it set the zone of possible agreement?
Retaining clarity about the mediator’s role during the negotiations. The mediator
should not take over the problem, nor press for a particular solution. The mediator
might help parties over the hurdle of who makes the first offer, for example, perhaps
by receiving each party’s first bid before those bids are exchanged, but always as a
neutral and never with a personal agenda about settlement.

Claiming and creating value

To understand the role of the mediator in assisting the parties to negotiate, it is important to

understand first the concepts of creating value and claiming value.
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The hallmarks of positional negotiation were set out in an earlier section, ‘Negotiation,
litigation and mediation’. One of the key elements of this form of negotiation is that it
assumes that all value is on the table (for example, that parties are negotiating over
£100,000), or to use another expression that there is a fixed ‘pie’; accordingly, positional
negotiators attempt to claim as much of that value as they possibly can. In many commercial
and civil mediations parties come into the process assuming a fixed pie and aiming only to
claim value. This is particularly the case when legal proceedings have been instigated, as legal
cases by definition need to be framed positionally to claim as much value as they can. For
example, the claimant states there has been a breach of contract, therefore they are entitled
to damages of £100,000; conversely, the defendants deny breach of contract and therefore
say no amount of money is owed. This is classic positional negotiation.

The mediator’s role, through exploration, is to see if they can change the approach, at least
for a while, and try to create value and incorporate more principled negotiation techniques
into the mediation process. This concept assumes that the size of the pie is not necessarily
fixed and that by exploring each party’s interests, other things of value may emerge for the
parties, which can be added to the negotiation mix, expanding the scope of the negotiation
and therefore the possibilities for settlement.

Once this is done, and the pie has been enlarged, the parties will negotiate during the
bargaining phase on how the pie is to be divided and therefore will revert to claiming value.
The mediator’s role here is to assist the parties to claim value effectively, by coaching them
at key stages of the bargaining, including making first offers, conveying information tactically,
and finding ways to break through apparent deadlock.

Negotiating tactics and strategies

Negotiation techniques and strategies can be adopted from both positional and principled
schools of negotiation, to enable the mediator to assist the parties in moving through difficult
negotiations towards settlement.

Focusing on interests not rights

The mediator may need to help the parties to focus on interests and what they need from the
situation, rather than on their rights and what they think they are entitled to or wish for by
way of outcome. This may enable parties to move away from a confrontational approach to
one of co-operation and a shared goal.

It may be useful to spend some time finding out why parties have adopted their positions,
and why they are making or resisting the claims. Even exploring why certain items are not at
issue may be fruitful. Getting behind the presented case leads to better understanding of
each party’s pressures and emotions, and may even reveal a hidden agenda.

It is worth remembering that almost everyone is answerable to someone else - senior
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management, the board, colleagues, spouse, even friends. Most people come to a mediation
with a political need to ensure that any settlement can be justified to others. The mediator
needs to be aware of this and explore it, as it may otherwise create a blockage to settlement.

Managing expectations is an important part of assisting parties through the negotiations. The
mediator will be working on this even before the parties meet, and continue to do so right
through to the last word of the settlement agreement.

Where parties want to be, not where they are

There may be a need to go over some history and to allow feelings to be vented, and if so the
mediator must be patient. Eventually, the mediator will want to help the parties to focus on
the future, on where the parties want to be, not on where they are or where they were.
Identifying parties’ needs rather than their wants gives scope for movement. Getting to
settlement may not be easy, but keeping the shared goal of settlement in sight provides a
sense of direction and generates some co-operation.

Problem-solving techniques

The parties often look to the mediator to solve the problem, not necessarily to give them the
answer but to produce some options or possibilities that could lead to settlement. However,
before serious problem solving begins, the mediator must open the route to resolution by:

e re-establishing communication between the parties; even if they are not talking to
each other, they are talking to and through the mediator

e clarifying or defining the issues in dispute; so often, the real issues have been clouded
by emotion or detail.

Once the discussions pass from the early stages of blame and demand into the solution-
finding stage, the mediator’s problem-solving skills become important. The mediator is
detached from the problem and can be a creative and active contributor to the problem-
solving process.

Problem-solving activities fall into four categories:

e Problem exploration - what caused the original problem? How could it have been
avoided? What are the problems in the current situation? What are the needs?

e Development of ideas - how can each party’s needs be met? How are they similar, and
how diverse? Brainstorm possible solutions. Include all possibilities, making the
settlement pie as big as possible. What if no settlement is reached?

e Action planning - how will each possible outcome work? What is the real benefit to
each party? How can future problems be minimised? What are the terms for
settlement?

e Implementation - timetable, responsibilities. Are there unresolved issues to be
addressed? If so, when and how?
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Brainstorming and reality testing are widely used and are valuable problem-solving
techniques for the mediator. Also, the flipchart is a useful tool. It provides a specific focus for
all those present and, used at the right time, it can defuse tension. The visual impact can also
serve to clarify figures, to highlight the progress that has been made, or to confront parties
with the reality of the gap between them or the level of potential on-going costs. Listing the
issues on a flipchart can help parties to agree what needs to be tackled and provide a focus
for discussion. When working in this way, it is more effective to encourage parties to make
suggestions for what goes onto the flipchart, rather than to list the mediator’s ideas.
However, the mediator may need to modify, neutralise or mutualise the language used, and
may contribute some of her or his own ideas in a way that is supportive of the parties.

Relationships and group dynamics

In complex negotiations, part of the problem, and indeed the start of the solution, may be that
within each party team there are several individuals with different perspectives and styles. The
mediator needs to assess the relationships within and between parties. Which individuals carry
most weight, how different individuals value different elements, and how individuals work
together. This can be done by careful observation of non- verbal and verbal behaviours, by
directing questions to a silent team member, and by opening up a discussion within or across
teams.

As manager of the process, the mediator should be alert to opportunities to reconvene in a
joint meeting, to speak informally to individuals during breaks, or to put people to work
together as groups outside the joint and private meetings with the mediator. All sorts of
combinations of meetings can be effective in moving the process forward. Sometimes, in
order to progress the negotiations, the mediator needs to continue to shuttle between the
parties. Sometimes the barriers fall away and people will come and go between what had
been private rooms. It is also important that the decision maker in a party team has the
support of the other team members, so that he or she can move matters forward confidently.

It can be productive for the parties to negotiate directly, with the mediator having a role in
identifying the combination of negotiators likely to work best together. Such meetings can be
with or without the mediator present. They can be informal, or carefully choreographed with
agenda and ground rules set in advance. Usually, provided that the parties agree, it is helpful
for the mediator to be present, perhaps to keep the meeting on track and to be able to pick
up themes and developments after the meeting.

All negotiations have underlying human agendas such as emotion, dislike, status or
reputation. The mediator should be alert to how these factors might inhibit movement, and
can be used to create movement.

Using information when appropriate

In direct negotiations there are good moments and bad moments to use information. The
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same is true in mediation. An offer by one party that is so low that it could cause the other
party to retrench, or even to walk out, is probably best retained by the mediator. Similarly, a
concession may be stored and used to maximum effect when the right moment occurs. There
is no obligation on a mediator to pass on information at all, or at a time when a party asks for
this to happen, and it is useful to make this clear to the parties early in the process. The
mediator, possessing an overview of the settlement discussions, can advise on the timing of
communications and needs the parties to allow him or her to use discretion about what might
be most effective and when. Bad news, as well as good news, can be the trigger for
movement. There can be a temptation for the mediator to over-protect the parties, keeping
from them the size of the gap at a time when it would be more effective to confront them
with the scale of the problem they face.

Value differentials

Often, issues are of different importance and value to each party. The giving of an apology
may be regarded as costing nothing, whereas the receipt of the apology may be fundamental
to continuing negotiations. The phasing of payments or payment in kind, insurance-backed
guarantees or offers of future work, are all examples of elements that may have greater value
to one party than cost to the other. The mediator should explore each issue with each party
to identify value differentials; something of positive value to one party and little cost to
another could lead to movement, and may even be what clinches the deal.

Bottom lines and magic numbers

As a general rule the mediator should avoid using the term ‘bottom line’, and help the parties
and their advisers to do likewise. The idea of setting a bottom line limits flexibility and reduces
a party’s negotiating scope. The bottom line usually changes during the mediation. Some
mediators prefer never to ask for a bottom line figure, as parties are then able to move far
beyond those figures without losing face with the mediator. As an alternative, it can be useful
for the mediator to understand the level at which parties might consider settling, at a
particular stage, and what they need to persuade them to move or to move further.

Something else to bear in mind is the possible significance of ‘magic numbers’. These are the
figures that parties have set their hearts and minds on; a party may have a practical or
emotional need for a particular sum, perhaps having left a meeting with the words I’m not
going to settle for less than (or more than) £x ...Breaking the barrier of such a number may
require discussing it openly with a party in their private room, looking at the consequences of
breaking through that barrier, and of not doing so.

Global sums and numerical boundaries

At some stage the parties are likely to move from working on the issues and the solution
piecemeal to thinking in terms of a global sum. The mediator can assist in this transition,
subject to the requirements of confidentiality, with observations such as They need to hear a
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six-figure number... Moving to negotiating a global sum allows each party to frame the
settlement in whatever way they wish in order to justify it to others afterwards. Each party
will often have a quite different justification for the same figure.

Helping parties to frame or set offers in relation to numerical targets seen as significant to
another party is an important area for discussion. A five-figure number can seem appreciably
less than a six-figure number that is actually very little more, and the reverse is true. Helping
parties to understand the power of such perceptions can stimulate progress.

Helping parties to avoid losing face

A skilled negotiator will always give the other party a way out. Backing a party into a corner
will often result in deadlock, and even if later there is a deal it is unlikely that the party will
wish to negotiate with that person again. In order to facilitate negotiations, the mediator
needs to help the parties identify reasons to justify movement. Mediation quite often involves
financial grief management. Victory by one side should not be overtly celebrated, the pain
should be seen to be shared, and both parties should feel that they have had to work hard to
achieve settlement.

As seen in a previous chapter on the role of the mediator, the coaching role starts before the
day and runs throughout the mediation. In the bargaining phase the role of mediator as
negotiation coach becomes crucial.

Before embarking on the role of negotiation coach, it is essential that the mediator has gained
the trust of the parties and earned the right to ask the parties to change their behaviour and
approach. During this phase, offers are being framed and exchanged between the parties.
Each offer from one party sends a signal to the other party, about their intentions, their
negotiation strategy and tactics. However, it is often the case that the party formulating an
offer has not thought through the impact of the message that the offer conveys, often sub-
consciously, to the other party.

Through their understanding of negotiation, mediators should be able to help parties work
through what message they are intending to send, and whether the offer suggested is likely
to achieve that. In addition, having been working with both sides on their respective
negotiation strategies, mediators can anticipate the likely reaction of the other party and
explore that with the party formulating the offer, whilst carefully protecting any information
given in confidence.

A mediator is not there to be merely a messenger for the parties. Rather, the parties have
engaged a mediator to assist them to resolve their dispute and help them chart a path to
settlement, through sometimes difficult negotiations. Once good rapport and trust have been
built and maintained, the mediator can coach the parties in negotiating, as necessary, by:
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e working hard to understand what drives the parties and the reasons for their positions

e focusing on where parties want to be, not where they are

e managing parties’ expectations and helping them through disappointments

e using creative problem-solving techniques to work up deals in principle

e understanding negotiation tactics being used by parties, and using suitable strategies
for creating movement

e protecting the parties from loss of face, and assisting in overcoming other common
problems that impede negotiations; see below for further detail

e recognising value differentials as a potential for settlement; what is of value to one
party may be easy for another to provide

e communicating offers and exchanging information tactically

e helping the parties past the hurdle of making the first offer

e avoiding parties committing too early to a bottom line

e recognising ‘magic numbers’ and the psychology of numbers

e working with global sums or numerical boundaries

e assisting parties to work through apparent deadlock

e working on the basis that the deal is not done until written down and signed.

The hurdle of the first offer

When considering the making of offers, in particular the first one, it is useful to think of the
range of possible offers in terms of their impact when received. This can be described on a
continuum for both claimant and defendant, from insult zone to credible zone to the ‘Zone of
Potential Agreement’ (ZOPA) or the area in which both parties can be satisfied and reach
agreement.

On both extremes of the negotiation range, there is the ‘insult zone’. This is an offer, which is
likely to be received as an insult by the other side; it sends the wrong signal to them that the
side making the offer is either not engaged in the negotiation in good faith or is not prepared
to ‘play to game’ properly. The risk of such an offer is either walkout by the other party, or if
they do respond with a counter offer it is likely to be in the insult zone too. This would lock
the partiesinto a positional negotiation, which will be difficult to break out of and will increase
the likelihood of failing to reach settlement.

The next zone along the continuum is the ‘credible zone’. This is an offer that is not good
enough to be accepted but that sends the right signal to the party receiving the offer. They
will see it as a good first step, or that the other party is at least negotiating in good faith.

The final zone, ZOPA, is the range within which an agreement can be reached.

If a party wishes to convey a first offer which the mediator thinks is likely to be received as an
insult by the other side, the mediator needs to:

e understand what that party is trying to achieve by making the offer
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e discuss with the party the possible implications of conveying such an offer
e help the party to frame the offer in an effective way
e perhaps even help the party to decide not to make the offer at that time or at all.

To do this effectively the mediator will use a range of good questions:

Can you explain to me the basis of or rationale for that offer?
How do you think they will react to that offer?

If you were them, how would you react to this offer?

What if they come back and say ... ?

What would happen if ... ?

Do you suppose you could ... ?

In addition, and only if the mediator has good rapport with the party, they may go a step
further and give their impression of the impact that conveying such an offer might have.
Comments such as the following might be appropriate:

The risk of making that offer is that they might walk out, or reciprocate in kind and
counter with a low offer themselves ...

Having worked with both sides, | think there is a risk that the others might react badly
to such an offer ...

I think they are going to need to hear something more encouraging than that ...
My sense is that they are going to need ...(without, of course, breaching a confidence)

These are examples of the mediator being more direct in their interventions and giving
guidance on what is happening with the negotiating dynamic. However, it must be stressed
that it is not for the mediator to give their view on what number should be offered, or on the
fairness or appropriateness of a proposed deal.

The parties may have negotiated over many components of a potential deal before getting to
specific numbers. A party may need reassurance about being the first to mention a specific
figure; there is research that shows that the first negotiator to make an offer tends to have
the greater influence on the level of settlement —but only if the figure is in the ‘credible’ zone,
rather than in the zone of insult or fantasy.

Ultimately when communicating first offers, the mediator needs to ensure as far as possible
that these offers are in the credible zone, in order to avoid the parties starting too much at
the extremes of the negotiation range and thus increasing the likelihood of the parties facing
an unbridgeable gap. Conversely, parties should be discouraged from trying to pitch their
first offer in the ZOPA and saying they are not prepared to negotiate further. Experience
shows that parties expect to go through the negotiation dance of offers and counter offers.
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Therefore, if one side pitches in the ZOPA straight away and the other side counter offers and
expects to engage in the dance, then the side making the first offer may have nowhere to go
and thus have backed themselves into a corner.

Managing subsequent offers and conveying information tactically

As mediator you need to anticipate the emotional slump, or eruption, that can occur when
the first monetary offers are made. Parties sometimes want to give up at once, walk out or
head for court. It might be helpful to indicate from your experience that this kind of reaction
is common when first offers are made. If you have prepared the parties, by normalising a
stage at which the gap between them will seem impossibly large, they will usually stay and
work on, accepting this as a part of the ritual of negotiation.

Throughout, the mediator needs to be alert to the parties’ understandable wish to protect
their negotiating position.

Experience shows that in an effective negotiation there will likely be about three offers and
counter-offers. If there is no settlement by that stage, parties tend to lose faith or lose
interest, fearing that the negotiations are turning into an unproductive game. Alternatively,
if one party is unwilling to respond, and makes fewer than three offers, the other party may
feel that there has not been a serious attempt to settle.

Throughout this stage of offers and counter-offers, the mediator will often help a party to
reframe a proposal. Using different words, expressing an offer or an idea as a positive rather
than a negative, or restructuring the arithmetic in a way that will be more likely to be taken
seriously by the recipient, are all useful techniques and a valid use of the mediator’s
negotiation and problem-solving skills. Before an offer is put to the other party, the mediator
will usually find out the basis for the offer, knowing that the other side is likely to ask how
such an offer can be justified or where the specific number comes from.

It is crucial for the mediator to be more than just a messenger. This involves working actively
with the parties, making decisions about whether information is to be conveyed and if so, the
best way to convey that information, and when; for example:

You have said you want £100,000 and then you would consider a future relationship.
Can | convey it in this way - that you would consider a future relationship as part of a
deal that included a substantial cash payment?

If a mediator judges that it is not the right time to convey information, a suggestion or an
offer, then the mediator could ask to be given discretion; for example:

| know you want me to take this offer, but now might not quite be the right time, so
would you leave it to me to decide when to convey it?
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Breaking apparent deadlock

Often, despite the mediator’s effective engagement in exploration, active coaching of parties

during the bargaining phase and helping to frame offers, there will come a stage when the

parties appear to be in dead- lock and it is difficult to see how the negotiation can progress.

The most common reasons for deadlock are:

parties become entrenched in positions, asserting that this is the furthest they will go.
Advisers may encourage clients to adopt this approach, protecting them against
making concessions in the hope that taking a firm position will give them a better
result

one party exposes their bottom line too early, leaving them nowhere to go. In many
cultures, parties expect some give and take, and if responses dry up early from one
side, even if they make a reasonable ‘first and last’ offer, the other side may regard
this approach as unacceptable

emotional blockage: all disputes have some emotional underlay, though usually
nearer the surface and more obvious in injury and employment claims than in
commercial contract disputes. Parties and advisers all have pressures: a reputation to
make or retain, internal competition, financial incentives, ambition, feelings of
inadequacy, fear of perceived failure, or dislike or jealousy of their opponents or even
their own team members

team dynamics can inhibit progress: for some it is easier to play the hawk than the
dove, and the temptation to act tough is powerful

tactical deadlock: using delay to create pressure

the need to save face: the significance of this is sometimes underestimated.
Mediators must be alert to an individual’s need to preserve credibility and dignity, and
should try to find sensitive process solutions to save face and so to avoid the
negotiations getting stuck. This may require giving parties space and time in private,
without the mediator, especially after challenging or reality testing, to let them adjust
to a necessary change of position

One party has reached the limit of their authority.

When faced with apparent deadlock, the mediator needs to bring independence, energy,

patience and imagination to helping the parties make progress. One or more of the following

strategies may help:

bringing the parties together to acknowledge the situation and talk it through openly
summarising and reiterating progress made, rather than allowing parties to focus on
the problem and the gap

shifting the parties from positional to principled negotiation, so as to work co-
operatively on a solution to a joint problem

allowing emotion to emerge, and acknowledging its significance, where strong feelings
seem to be blocking full participation in the process
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e reviewing common ground and highlighting any areas of agreement

e finding an easy concession that is cheap to make but valuable to receive

e taking a break, so as to allow tempers to cool and give time for reassessment

e using a touch of humour can ease tension and relax the atmosphere

e breaking the problem down, dealing with smaller issues one by one, can create useful
momentum

e parking some issues for later discussion can make room for progress in other areas

e introducing new information or reframing issues to test out a different perspective

e trying to create value, by changing focus away from monetary aspects to see if there
are non-monetary elements available to improve the deal

e changing the negotiating teams can bring fresh ideas on the day; and, if negotiations
break down, perhaps on a later occasion introducing more senior decision makers

e altering the rhythm of the process by doing something different; changing the
surroundings, even the seating positions, taking the parties for a walk, instigating
working groups, using a flipchart to change the focus, holding a joint meeting to review
progress

e reviewing the process and perhaps asking parties what they want to do next

e introducing a deadline for the day, or agreeing one for after the mediation so as to
give a good reason to re-establish contact and re-open negotiations

e changing the balance of risk; one party finding a way to take a calculated risk, for
example, by providing a warranty

e a shared lack of certainty about the outcome if the matter goes before a court can
create a sense of partnership.

Helping each party to develop new perspectives, and reality testing each party’s stance, are
both particularly important skills for a mediator to use when negotiations are getting difficult.

Developing new perspectives

The mediator often needs to help the parties see the situation from a different perspective in
order to begin to make progress. Most of us are familiar with the benefits of perceiving a
particular situation from different points of view; we reflect it in our language when we speak
of:

seeing both sides of the argument
looking at ourselves objectively
standing in another’s shoes.

To achieve these changes of perspective, a party needs to use imagination and intellect to see
the situation as another sees it. The ability to do so in a constructive way can be a powerful
catalyst for change. The mediator can help a party to view the problem, or a possible solution,
from the other’s point of view, and thus increase their understanding of the other’s needs
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and pressures, which can lead to more co-operative problem solving. Some mediators even
use the technique of physically seating party A in the chair previously occupied by party B -
and then asking party A to imagine:

You are party B; how do you see party A?

What are the issues that concern you as B?

How do you as B interpret the events?

What will best persuade them to reassess their risk?

Whilst not labouring this particular technique, there are frequent opportunities to help a
party to see something from the other’s position:

What do you see as their main needs that must be met if they are to settle today?
What is driving them? What are the pressures, the politics?
How will they react to that offer?

One way of encouraging movement is to help a party to anticipate the other party’s bottom
line. For example, asking party A:

As party B, what is your break point where you would leave the mediation without a
settlement?

Usually party A will respond realistically, to which the mediator might reply:

If you are right, can you (party A) meet that?

When the mediator has worked in this way with both parties, a potential for breakthrough
may have been established. Of course, the party might deliberately name a wholly unrealistic
figure in order to reassert their position, in which case the mediator will need to do some
further exploration or some further reality testing.

For these techniques to be effective, good communication skills, good timing, intuition and
good judgement are essential.

Reality Testing

Reality testing is a form of challenging; a technique discussed in the chapter on
‘Communication skills for effective mediation’. Specifically, reality testing might involve the
mediator in:

e playing back to a party their stated position and encouraging them to test and
reappraise it

e reviewing an offer with a party and questioning how it is likely to be received by the
other side, and whether it will assist progress or inhibit the negotiations
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e discussing the practicalities of a proposed settlement with each party; its implications
and whether it would be workable if agreed

e asking a party to make a full assessment of future risks — time, money or reputation,
for instance — if the dispute is not resolved

e walking a party through alternatives to a negotiated settlement.

This requires particular sensitivity, for it could be misinterpreted as the mediator
inappropriately expressing a view on a party’s case.

Parties may need encouragement to identify or revise their BATNA and WATNA (Worst
Alternative to a Negotiated Agreement), which will help them to shape their offers and
counter-offers and identify the level at which settlement makes sense.

Reality testing should never be used as a bullying tactic to force settlement. However, it is an
important tool for helping parties to review their risks and become more flexible. A series of
skilful open questions is an effective method of reality testing.

The degree to which the mediator will need to engage in full reality testing will vary. Often it
is enough just to ask the questions and sow the seed of doubt, with no need for the mediator
to engage in detailed reality testing. In some mediations the parties do their own reality
testing and reassessment of risk in private without the mediator, and it would be a mistake
to press those parties to spell out the weaknesses in their case and the unattractive
alternatives to settlement.

Drawing together a settlement package and doing the deal

With nothing being binding until in writing and signed by the parties, the mediator must be
prepared for difficulties to bubble up, even at the end of the mediation. The mediator may
need to help the parties to return to bargaining, and even to exploration, before finality is
achieved.

The chart below highlights some of the common reasons why negotiations fail, and outlines
some of the techniques a skilled mediator might use to overcome them.
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Reason for negotiation

failure or breakdown What the mediator can add - techniques and approaches
Poor negotiation skills in - negotiation coaching; helping parties,
one or more of the parties for example, with packaging or framing offers

Desire for revenge - reality testing the practicality or ultimate worth of revenge

Failure of communication acthgasamdultfordear,safeomnmuﬂcaﬂon
- using the process to facilitate communica
eond\hgputiestolnwtommmm
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Throughout the process - before, during and after any mediation day - the mediator needs to
pay active attention to the relationship with the parties, as well as to managing the process
and working with all those present on the content of the dispute. These three aspects —
relationship, process and content — encompass the core competencies required of a
mediator.

Preparation
In preparation, the effective mediator:

Begins to develop a relationship with the parties

e meets or speaks to all parties, usually through their representatives
e |istens to and acknowledges initial concerns

e clarifies the role of the mediator

e gives parties confidence in the process and the mediator

e supports the parties in making effective use of the mediation

Ensures that the practical arrangements are in place

e agrees the design of the process with the parties

e arranges date, time, venue, rooms, flipcharts and other facilities

e obtains agreement on the terms of the mediation agreement

e checks that someone with adequate authority will be present, or at least available, for
each party

e discusses documentation and arranges document exchange between the parties

e makes contact with any assistant mediator to arrange arrival time and role

Starts work on the issues and the content of the dispute

e requests information about negotiation history

e reads case summaries and supporting documentation

e asks the parties about any schedules of claim, costs, litigation timetable and risk
analysis

e discusses documentation that will be needed when settlement is reached.

During the mediation

There are six headline competencies that define the effective mediator at work, and it is against
these that participants are assessed for CEDR accreditation. These headlines summarise the
essence of each competency and are paired as: relationship skills, process skills and working
with the people and the content. The mediator will use all these competencies throughout the
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mediation; they run through the whole process and are not sequential. Each pair contains a
competence that focuses on the detail and another that relates to the overview or bigger
picture.

Fuller descriptions and examples of what the mediator might be doing when demonstrating
these competencies are listed below.

Creates an environment conducive to mediation
Sets the scene and sets the tone

e conveys energy, enthusiasm and personal warmth
e appears relaxed, alert and assured

e makes good use of the physical environment

e attends to participants’ comfort and needs

e motivates parties and representatives to participate

Builds confidence and trust

e establishes the mediator’s authority

e communicates in an assured, open manner, verbally and non-verbally

e demonstrates neutrality through equal treatment of the parties and use of non-
judgemental language

e has prepared well and appears well-prepared

e recognises issues of discrimination, equality and diversity and manages any perceived
power imbalance

o defuses unhelpful tension and harnesses constructive tension

e s sensitive to team dynamics and manages intra-team relationships

e adapts to different individual and corporate cultures

Develops communication and interaction with each individual participant

e establishes rapport quickly with the parties and others present

e encourages parties to talk and to express what matters to them, by using open
guestions and other communication skills

e listens attentively, prompts, paraphrases, and reflects back

e demonstrates understanding of each party’s situation, their perspective and their
feelings about it

e uses silence positively, and maintains good balance of airtime between mediator and
participants

e allows parties to express emotion in order to enable progress

e recognises, respects and responds to expressions of emotion

e uses awareness of body language, own and others’, to enhance communication

e acknowledges the significance to parties of problems and issues
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uses touches of humour effectively
frames, reframes and uses language flexibly so as to influence participants positively

Establishes and maintains a safe and effective working structure

Takes responsibility for the process: the principles

explains roles, responsibilities and procedures to the participants

demonstrates familiarity with the procedure, structure, ground rules and
responsibilities within the mediation process

respects and preserves confidentiality

manages the process with confidence

remains in charge of the process throughout

handles challenges to the process or the mediator calmly and with authority

is alert to ethical dilemmas and handles them safely

Manages the process and works through the phases of mediation

Takes responsibility for the process: the practicalities

opens the mediation well

works through the process fully

adopts a pace which is responsive to the needs of the parties

summarises and checks before moving on, especially at the end of private meetings
makes decisions about the order of events and the use of private and joint meetings
consistent with progress

chairs any joint sessions in a manner that encourages a productive conversation to
take place

manages transitions between sessions

keeps all participants informed regarding the process, and anticipates and flags up
possible process choices

helps participants to use the time productively by setting tasks or creating working
groups

keeps notes, as necessary, unobtrusively

manages time well

uses any visual aids or flipchart purposefully

manages own pace, energy level and emotions; takes time for reflection between
meetings

Facilitates the parties in creating workable solutions

motivates parties and representatives to take responsibility for the outcome of the
mediation and to make their own decisions
allows parties to determine the content
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keeps options open, avoiding premature commitment to solutions

generates an atmosphere of creative problem solving and keeps a horizon of
settlement in view for everyone

establishes any common ground and finds practical ways to interrelate parties’ goals
remains alert to and picks up on areas for further attention — including legal,
commercial and personal aspects

helps parties to move from emphasis on rights to a future focus on interests, priorities
and options for resolution

guides parties to move between attention to the detail and awareness of the bigger
picture to assist progress

uses hypothetical questions and other techniques which expand possibilities for
settlement, including non-financial elements

takes account of any previous settlement offers

highlights any lessons to be drawn from the causes of the dispute that may affect the
proposed settlement terms

uses strategies to overcome deadlock

draws together options into a coherent settlement package

helps parties to think through details and to test that a proposed solution is workable

Enables momentum and progress through active engagement with the people and the

content

identifies and probes issues

explores positions to gain an understanding of underlying interests, needs, beliefs and
priorities

creates opportunities for dialogue and flow of information between the parties
manages information exchange tactically to good effect

uses a range of types of questions to work with the content — for understanding,
probing and challenging

enables parties to see the situation from a broader perspective including the other
party’s point of view

picks up on verbal and non-verbal cues to promote progress

manages parties’ expectations

works well with numbers, and helps parties to formulate proposals to have a positive
impact

helps participants to save face for themselves and each other

recognises and works with different negotiating styles and tactics, and coaches parties
to negotiate effectively

encourages the parties to re-evaluate their own and each other’s position

challenges and tests reality to encourage movement, whilst retaining the trust of the
parties
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e helps parties to reassess risks and benefits of particular outcomes, including failure to
agree

After the mediation

If no settlement has yet been reached, the mediator should apply all of the above
competencies in continuing to work with the parties; the effective mediator:

Maintains a working relationship with the parties

¢ makes follow-up contact with the parties

e encourages parties to keep in touch

e acknowledges the hard work of the parties and the progress made
e conveys energy, confidence and reasonable optimism

Manages the process and provides structure

e gets agreement that the mediation process will remain open

e reconvenes, if required, or speaks to the parties at an agreed date and time
e considers alternative dispute resolution processes for outstanding issues

e continues to work impartially and to maintain confidentiality

Works further with the content of the dispute

e summarises the current position

e agrees tasks or next steps with all parties

e offers creative ideas for bridging the gap

e assists with drafting arrangements, if needed.
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This section draws together the ethical principles which underpin mediation. Some have been
introduced elsewhere in the handbook and some are discussed here for the first time. There
are many codes of conduct for mediators which govern mediator’s ethical and legal
responsibilities, for example the sample Code of Conduct, adapted by the World Bank Group
for mediators and other third-party neutrals gives clear guidelines on the neutral’s role and
responsibilities.

The role of a mediator is a privileged and sensitive one. A judge or arbitrator cannot speak
privately to either party during their adjudicative process because of the rules of natural
justice. A mediator usually spends time with each party separately and confidentially, on the
telephone in advance and at the mediation in private rooms. Indeed this is often what makes
it possible for the mediator to help the parties make progress. This requires parties to place
a high level of trust in the mediator, who must at all times be scrupulous to respect
confidentiality and to exercise impartial judgement and discretion in the way the process is
run. Mediators who display anything but the very highest ethical responses are unlikely to
find favour.

Integrity and honesty

Integrity is an essential quality for a mediator. While difficult to define in concrete terms, the
parties will be very clear whether or not they think that a mediator is acting with integrity.
Mediators must demonstrate integrity in all their dealings, rather than just assume that trust
comes automatically with the role. Integrity is not something that is switched on consciously,
but the mediator needs to be aware that parties’ trust in the mediator can be damaged or
lost.

Honest dealing with the parties is also fundamental. Parties need to be able to trust that
information given to the mediator in confidence will not be revealed in another room, and to
believe the mediator who says that a confidence has not been breached. This will be
especially important, for example, if the mediator has raised a possible weakness in party A’s
case with A, and promises not to give it away to party B. If B later spots the weakness and
asks the mediator to raise it with A, A must believe the mediator’s assurance that the point
was not disclosed to B by the mediator.

The need to preserve confidential information will often be challenged directly, although
perhaps unwittingly, by a party asking the mediator if the other party has raised a particular
topic or would accept less than is currently being demanded. In response, the mediator must
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find a way of preserving the confidentiality of the discussions without lying to the asking party.
The mediator should never lie to or knowingly mislead a party. If a party is aware that the
mediator has misled another party, they are unlikely to be confident that the mediator will
not mislead them, too. A mediator who is found to have lied or deceived a party is seriously
undermined and may not be able to continue the mediation.

Mediators need to develop responses to such awkward situations. General responses, such
as, please do not press me, because | cannot tell you, or Just as | will respect your confidence,
you would expect me to respect the other party’s confidences, or as soon as | can tell you
anything further | will do so, are useful.

Another challenge for the mediator is the risk of appearing to collude with one party, perhaps
through careless use of language, such as seeming to side or sympathise with one party, even
though overuse of the word ‘we’ in an attempt to build rapport.

Finally, if a mediator conveys a material misrepresentation, even innocently, which induces
the settlement deal, the usual rules of contract apply; the deal is at risk of being challenged if
the misrepresentation emerges. In addition, the mediator’s credibility will have been
compromised in the eyes of at least one party, and possibly both. This means that the
mediator must be cautious about conveying what could be critical factual assertions leading
a party to agree to terms. If in doubt, invite the party to make the representation direct,
rather than risk a possible misrepresentation being clothed in respectability by the mediator’s
neutrality. Any such important assertion of fact might also be included as a recital in the
settlement agreement, so as to evidence the factual basis on which the settlement is founded
to the parties and the court in case of controversy. The need for such measures is rare, and
settlements reached at mediation are very seldom challenged and are usually implemented
as agreed.

Impartiality, neutrality and avoiding conflict of interest

These related requirements are essential for a mediator, who must at all times remain
impartial in relation to parties, process, content and outcomes. At the nomination stage, the
mediator must immediately declare any possible conflict of interest that either party might
perceive. A late disclosure which might jeopardise the mediation is unwelcome and
embarrassing. Knowing a party personally or professionally should be disclosed, or having a
business relationship with one of the law firms involved. In fact, parties rarely raise an
objection after such a disclosure; however, the mediator should be prepared to withdraw if
objection is made.

There are more subtle potential personal conflicts to be aware of: the possibility of prejudice
about personality, race or gender. This reflects a wider requirement for mediators to possess
a high degree of self-awareness, anticipating conflicts of this nature and adjusting to avoid
any demonstration or impact of prejudice or bias.
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At the mediation itself, the mediator needs to be seen to be entirely independent regarding
the issues in dispute, and to treat the parties even-handedly. In terms of the process, the
mediator must run the mediation in a way that allows equal opportunity to all parties to
contribute and participate in the negotiations. In terms of outcomes, the mediator must have
no interest in what is agreed — financial, personal or otherwise. The mediator should never
offer professional services to either party following the mediation: the only appropriate
involvement should be as mediator, offering mutually available assistance in progressing
further negotiations or, if requested, in helping to implement the settlement terms.

Impartiality and neutrality also require that mediators separate their own interests,
professional pride or wish for recognition from whether or not there is a settlement. It is
inappropriate for a mediator to exert pressure on parties to settle because it might otherwise
reflect badly on the mediator. In fact such an approach is quite likely to be counter-
productive. The mediator needs to be energetic in encouraging parties to consider
settlement, even exerting some pressure where they seem reluctant or stuck. However, this
must always be from a neutral and respectful stance, which leaves the parties free to make
their own choices, including a decision not to settle.

Neutrality may be endangered by over-enthusiastic reality testing, if a party perceives itself
as being singled out and wrongly or harshly challenged. In order to minimise future
discomfort or misunderstanding, some mediators tell all parties together at the opening
meeting that mediator reality testing with each party in private is a usual part of the process.

To the extent that the mediator probes and challenges one party’s position on any issue, this
must be undertaken impartially and for the benefit of that party in assessing or reassessing
their risks. It is unethical for a mediator to play one party off against another, for instance,
by attempting separately to convince both parties that they have no realistic prospect of
winning the litigation.

Dealing with power imbalance and status

A party will sometimes feel at a disadvantage, even when represented; for example, where
an individual is suing a large corporation or an insured defendant (and thus, effectively, the
insurer). The mediator needs to be alert to any party’s perception of power imbalance and
work to encourage equal participation, remembering that the process itself, at which a large
defendant takes on the guise of two or three people with authority to settle, will assist.

If a party attends the mediation without an adviser and the other party is represented, the
mediator must remain alert to the risks to neutrality and conduct the mediation with great
care. Where one party is unrepresented and is also not a sophisticated player in disputes, the
absence of available advice could lead to an ‘unfair’ result. Furthermore, pressure may grow
on the mediator to be drawn into an advice-giving role with the unrepresented party. This
has to be resisted and pre-empted, if possible, by discussions with both parties prior to the
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mediation. The unrepresented party should be given strong encouragement to obtain
representation, perhaps through a professional free representation scheme, or funding by
the other party to the dispute, if expense is the problem. Perhaps an adviser can be available
on the telephone. If a party is adamant about not having legal representation, the possible
difficulties of attending the mediation alone should be highlighted.

The mediator will need to discuss these issues before the day with any party planning to
attend unrepresented. All parties should know before the day who is to attend for each party,
and the possible impact on them of the other party being unrepresented should also be
discussed with the legal advisers; it will be unsatisfactory for them if a deal is signed and later
challenged as oppressive by an aggrieved unrepresented party.

Criminal activity and threats to safety

On very rare occasions, a mediator may encounter proposals or activities giving rise to a
suspicion of illegality or which might even amount to a breach of the law. Such an occurrence
may affect a mediator’s obligations to the parties on confidentiality.

Initially, the mediator might challenge proposed potentially unlawful conduct by reality
testing the wisdom of taking such steps and seeking alternatives with the party or parties
suggesting it. For instance, a suggested settlement framework might involve not merely tax
avoidance but possible tax evasion. If really concerned, the mediator might consult the
organisation under whose auspices the mediation is being conducted, or, if working
individually, consult a mediation colleague or specialist adviser. As a last resort, the mediator
might decide to withdraw from the mediation. Both the Model Mediation Procedure and the
Code of Conduct have specific provisions dealing with withdrawal by a mediator. In certain
circumstances these provisions relieve the mediator of the obligation to maintain
confidentiality, such as in cases where matters of public safety and serious risk of danger to
life or limb arise. Frank warnings of the mediator’s wider obligations need to be given by the
mediator to a party or parties responsible for the possible outcome.

The mediator should always seek advice if such a situation arises. Fortunately, such occasions
are very rare.

Compellability of mediators as witnesses

Such protection afforded to a mediator from being compelled to give evidence derives from
the mediation agreement itself, in which the parties normally agree not to call the mediator
in any subsequent proceedings. To date no mediator has actually given evidence in any court
in England and Wales about what happened at a mediation, though a judge has on one
occasion allowed a witness summons to be issued, only for the case to be withdrawn by the
claimant. Judges are normally unwilling to contemplate allowing a mediator to be called as a
witness, as this may risk perceptions of neutrality of both mediator and the process. They
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are, however, compelled to be witnesses in some other jurisdictions; in others, they enjoy
statutory immunity from being called.

Certain authorities such as Revenue and Customs, duly appointed liquidators and trustees in
bankruptcy, and the security services, can compel disclosure of information in certain
circumstances. While the Model Mediation Agreement and Model Mediation Procedure
protect mediators from alleged breach of contractual confidentiality when compelled by
overriding law to make disclosure to such authorities, a mediator’s instinct should be to
decline initially when asked, and then, as above, to seek advice from the organisation under
whose auspices the mediation is being conducted, or, if working individually, consult a
mediation colleague or specialist adviser.

Mediator negligence and breach of contract

There is nothing inherent in the mediator’s role that confers immunity from being sued.
Although mediation agreements attempt to limit liability to matters where mediators act
fraudulently or are guilty of wilful misconduct, there must be doubts as to whether such an
exemption would be effective. Fortunately, the scope for such claims is far less than in
professions where advice is given to a client. A mediator who acts negligently or breaks a term
of the mediation agreement can, in theory, be sued, even though the claimant would have to
demonstrate a quantifiable loss; in fact, in the UK to date, no mediator has been sued.
Mediators who give advice, or take responsibility for the wording or content of a settlement
agreement (both as to what it contains or what it omits) may expose themselves to the
possibility of a claim, and it is the parties’ advisers who should take responsibility for such
activities.

Mediators should always have current and adequate professional indemnity insurance.
Withdrawing from a mediation

Both the Model Mediation Procedure and the Code of Conduct specify when a mediator may
or must withdraw from a mediation. Although it is rare for a mediator to consider
withdrawing, if you and find yourself in that position, remember the following:

e explore alternatives that might defuse or answer the ethical issue

e keep the mediation going until you are sure that there is no alternative

e consult the organisation under whose auspices the mediation is being conducted, or
a specialist adviser, especially regarding money-laundering

e explain to the parties your reasons for withdrawing, without breaking confidentiality
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The following lists of dos and don’ts provide a reminder, highlighting and reinforcing good
practice guidelines from the handbook.

Some dos

e Trust in the process and respect the people, and convey this to all those with whom
you are working

e Contact the parties or their lawyers before the mediation to start the relationship and
the process on a firm footing

e Show that you have read the documents and are well prepared

e Develop a mediator’s opening statement that covers introductions, the role of the
mediator, the

e principles of mediation that everyone has signed up to, and some sense of the process
and how the day might be used. Be brief, confident, positive, and responsive to any
questions and to the needs of the parties

e Show empathy, build rapport, reinforce neutrality, and do so equally with each party

e Encourage parties to make an effective opening statement. This is a chance to
enhance the other party’s understanding and to begin to persuade them to change
their perceptions

e Spend time clarifying the issues in dispute. This focuses parties on the key aspects and
cuts through unnecessary detail

e Aim for a conversation with the parties rather than an interview, an interrogation or
investigation

e Acknowledge emotions and allow feelings to be vented, even in joint sessions;
although if this becomes destructive or abusive, move into private meetings

e Encourage all present to contribute, perhaps inviting comment from quieter
participants

e Check if there have been previous settlement offers. This sometimes, but not always,
provides a starting point for negotiations, and can avoid frustration and time wasting

e Have patience; let the parties own the problem and the solution. Give them time to
adjust, re-evaluate and move

e Be flexible, vary the format, take time, follow up cues and clues, and discuss apparent
inconsistencies

e Listenalot

e Build and keep up momentum. Try to keep meetings short and purposeful, leave some
matters for the next meeting and, if possible, task the parties to work in your absence

e Pace yourself and pace the parties

e Encourage the parties to talk to each other directly. You do not have to be a go-
between, and you want to avoid being simply a messenger
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Challenge positions and proposals. Hiding behind the mediator may allow a party to
adopt an aggressive stance or make unreasonable demands or offers. Try asking
Would you be prepared to ask the other party that question direct?

Recognise that many mediations have a point of despair when settlement looks
impossible; the mediator needs to help the parties to keep working and to try different
ways of making progress

Maintain your energy; take breaks, have some refreshment; look after yourself and
the parties

Devote time and patience to the drafting stage. There are usually issues that arise
during the drafting that need to be resolved

Keep the door open if the mediation does not settle. Plan for next steps, offer another
day, or agree to be in telephone contact.

You will probably have your own dos to add to the list.

And some don’ts

Don’t be fazed, or if you are don’t let it show. A mediator needs to be accepting,
flexible and responsive, coping with whatever happens, however unusual or
unexpected

Don’t get swamped by detail either in preparation or on the day

Don’t appear to be a judge or arbitrator, or let the parties treat you as such. Do not
cross-examine parties or advisers; don’t suggest, in what you say or what you do, that
you will give an opinion or evaluation

Don’t take lots of notes; you lose eye contact and can miss important communication
Don’t make assumptions about parties, causes, merits or fairness

Don't criticise poor preparation, presentation or negotiation by parties

Don’t interrupt

Don’t ask questions that indicate favour to one party’s argument or position

Don’t give away your prejudices and opinions by the way you behave or the way you
ask questions. Be direct when challenging and reality testing

Don’t impose your solution, even if you see it early and believe it will work

Don’t ask for a ‘bottom line’ —and don’t be naive in believing a stated ‘bottom line’
Don’t push a party or allow them to back themselves into a corner with no exit

Don’t give up. Persistence pays off, sometimes in the most unlikely circumstances
Don’t press for settlement at any cost, particularly if the reason is to maintain your
personal settlement record

Don’t be too hard on yourself if the mediation does not settle.

You will probably have your own don’ts to add to the list.
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Once you have been trained as a mediator, hopefully you will be convinced about the benefits

of the process in resolving disputes. However, often in countries where mediation is

developing, mediators may become involved in talking to parties about whether mediation is

suitable for their case and countering objections they may have. This chapter looks at some

of these issues in order to assist mediators in having these conversations.

The Range of ADR experience and case suitability

There are now very few areas of law and practice where mediation has not been used for

dispute resolution. Mediators regularly deal with disputes in the following sectors:

e  Agriculture

e Board conflicts

e  Charities sector

e Commercial contracts

e  Construction and engineering
e  Corporate acquisition

e  Employment disputes

e Energy/oil and gas

e  Environment and planning

e Financial services and insurance

e Food and retail

e Fraud

e  Government contracts

e Information technology and
telecommunications

The Mediator Handbook
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Intellectual property
International/cross-border disputes
Maritime

Media and entertainment industry
Personal injury

Planning

Professional negligence
Regulators

Shareholder and family business
disputes

Sports disputes

Supply and distribution contracts
Transport

Venture capital
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Mediation has been successfully used to settle disputes:

e before issue of proceedings

e at any stage during proceedings

e during trial and between end of trial and judgment

e during the appeal process

e where there are evidential disputes of law, fact or opinion
e where liability and/or causation is in dispute

e where there are fraud allegations

e where one party of their legal team has opposed it

o where the interests of children or patients are involved
e in group litigation with multiple claimants or defendants
e involving multi-millions or no money at all

e where the parties started poles apart.

Cases sometimes said not to be suitable for mediation include:

o where legal precedent is required by one or both parties — though mediation may be
used where parties seek to avoid an adverse precedent

e where a peremptory court order is required, such as search and freezing orders or
injunctions —though mediation can help to settle the rest of the litigation and dispense
with proceeding sin relation to the peremptory order

e where summary judgment is likely — though mediation might help where it is unlikely
to be granted or actually refused, or in rendering an application unnecessary

e where negotiations are proceeding satisfactorily — though mediation may speed up
negotiations or enable a party to overcome a hurdle if it arises or give a party a
guaranteed ‘day in court’

e where publicity is actively sought — though mediation can lead to a public outcome if
the parties agree.

No easy assumption or assertions can be made over whether or not a case is unsuitable for
mediation. It is wise to assume that practically every case is likely to be suitable for
mediation at some time in its life cycle and that the right question to ask is not ‘is it
suitable?’ but ‘is it ready?’

Timing Mediation

Ideally each party needs enough information by the end of a mediation to make an informed
assessment as to whether the proposed terms of settlement are reasonable. However, this
need not mean completion of all pre-trial stages before mediation is possible. One of its
effects is to achieve efficient information exchange, both as to fact and opinion. In very
complex cases it may not be possible to assess case risks adequately until after disclosure and
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exchange of evidence. But it involves considerable cost to complete those stages, and lawyers
may be asked at an early stage whether a sound assessment is impossible before then.

Even if the mediation process cannot settle all issues early on, early intervention by a neutral
or facilitator can lead to proper planning and agreed timing of a later mediation, or to
narrowing issues, for mediation or any other ADR process. Process design is familiar territory
for mediators and mediation providers in complex and multi-party cases, for which early
referral is highly desirable.

When dealing with timing issues, judges might like to bear the following points in mind:

e Successful mediation should be considered and is often feasible before proceedings
are issued. In the UK, and variably in other jurisdictions, such consideration is actually
required by several pre-action protocols and the Practice Direction.

e Where an unsuccessful application for summary judgment or interim relief is sought,
the time may be right when giving directions to raise the possibility of mediation.

e The use of ADR should normally be discussed at case management stage, when
suitability of any contested case for mediation should be assumed unless the contrary
is shown: the parties may assert that it is too early, but this is a matter of judgement,
to be weighed against the proportionality of cost required to reach the point asserted
by lawyers as necessary for a sound risk assessment.

e Pre-trial review may not be too late for mediation. Considerable costs can be saved
by mediating a complex case before all the final trial preparations are made and briefs
have been delivered. Court door settlement is extremely wasteful of resources. Any
case setting there should have been capable of settlement at an earlier mediation,
without that waste of cost and time.

e The cost benefit of mediating needs checking for proportionality, especially late on in
litigation: a low value claim with substantial costs at stake needs to be mediated early,
and a judge can properly criticise the parties for leaving it too late to propose
mediation.

e As to penalising a court door settlement instead of mediation, where court door
settlement is reported to the judge but there is no agreement as to all or some of the
costs leading up to trial, no order as to costs may well be the appropriate order.

e [fthereis alive issue on appeal when permission is sought (either from the trial judge
or the appeal court), mediation may still be an option: many appeals are compromised
without hearing, and mediation is well placed to facilitate such settlements.

Countering objections and assessing suitability
Some inadequate reasons for refusing mediation include:

e that one party considers it has a cast-iron case and the other’s case is without merit
e that a full refutation has already been delivered and ignored
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e that a professional person’s reputation is involved
e that heavy costs have already been incurred.

Many precedents make clear that refusing to mediate can only be justified if, viewed
objectively, mediation would have no reasonable prospect of success. Refusing to mediate is
considered a high risk strategy in view of how mediation manages to settle intractable cases.

e The case rests on a point of law

e Points of law (and procedure) feature in most litigation, 95 per cent of which settle.
Commercial considerations underlie many cases and mediation can help focus on
these and also help parties to review the litigation risk of winning or not on the legal
(or factual) issues.

e The parties are too far apart to be able to settle

e There is still a 95 per cent chance of pre-trial settlement. Mediation brings an early
focus on those positions and makes earlier settlement possible. Mediators are used to
closing apparently unbridgeable gaps.

e Itis a multi-party claim with a Group Litigation

e Mediation has a particularly strong record of dealing with multi-party cases. Early
consultancy and design with an experienced mediator or mediation provider is a
fundamental requirement for such cases.

e The cases involve allegations of fraud

e Only a small number of cases involving fraud allegations go to trial — most settle, and
trial of such allegations can be risky both for those making them and those facing
them. Many such cases have been mediated successfully.

e Mediation will generate unacceptable delay

e [t can be set up very quickly, and a stay is not essential.

e Mediation adds nothing to standard lawyer-to-lawyer negotiation

e Many successful mediations follow unsuccessful lawyer-to-lawyer negotiations, and if
this point emerges before the court, it begs the question why they have not so far
succeeded. Bringing the principals to the table is almost bound to be quicker and
cheaper than negotiating through intermediaries, as well as giving centrality and
control to the parties and the opportunity for direct interchange in a safe
environment. If the parties have taken entrenched positions the detachment of the
mediator may be essential for them to make an objective evaluation of where their
best interests lie.

e We did not suggest mediation because it is a sign of weakness

e |fajudge proposes or recommends mediation, agreement to mediate cannot be a sign
of weakness.

e Mediation deprives parties of their ECHR Article 6 right to a public trial

e Continued engagement in mediation once commenced is entirely voluntary. If trial is
preferred, any party can opt to return to the litigation process without fear of sanction.
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Complying with a mediation direction or recommendation is no more an infringement
of Article 6 than compliance with a pre-action protocol.
e Mediation will increase costs

A mediation which does not settle a claim can increase costs. But when compared with
the costs of a full trial, mediation costs are insignificant, particularly because case
summaries tend to be concise, minimal core documents are used and small teams
attend. For a court to consider proposing mediation, parties to an action are already
likely to be entrenched, with the risk of substantial costs at stake. Most preparation
work for the mediation will be required anyway to prepare for settlement discussions
or trial. Unsettled mediations almost always narrow gaps and issues, saving time and
costs later. Experience mediators and mediation providers can design processes which
are economic and meet the specific needs of the parties.

Background

Traditionally when faced with a dispute, many executives are content, sometimes only too
pleased to ‘hand it over to the lawyers’. Unfortunately, the legal system often fails to provide
timely, cost-effective or even wise outcomes. In-house lawyers, pressed by many demands
on their time, often participate in the game of ‘pass the parcel’, this time to external lawyers.
Managers are also inadvertently dragged back into the conflict as it spirals procedurally into
the legal system’s case management process.

This approach to managing conflict is no longer adequate for modern organisations.
Businesses and managers are under a sharper spotlight in terms of being accountable for their
effectiveness and efficiency in managing risks, relationships and in optimising the value
generated out of all aspects of their business, including negotiation and conflict. Creative
lawyers, alert to the inadequacies of their profession, have also urged reform of the legal
system and professional practice around the globe.

Mediation properly used gives business a vital new tool for effective risk management —
handling personal risk, organisational risk, reputational risk and economic risk by means of a
more commercially flexible yet disciplined and structured process. When business
negotiations break down, resolution can be achieved at a fraction of the cost, and within a
fraction of the time of taking a case through the courts. In addition, rather than winning or
losing, business can be move beyond disputes towards solutions that benefit their short- and
long-term commercial interests, and with important corporate relationships and reputations
intact.

The real challenge for ADR is to make it part of regular conflict management practices, rather
than an occasional ‘legal’ purchase. Taking the latter road means that disputes become
extremely costly for all parties.

The Mediator Handbook Page 124 of 266
© 2017 by the International Finance Corporation. All rights reserved.



ADR and good business practice

The in-house legal team or corporate counsel may consider that involvement with litigation
is ‘part of the job’. But for the line manager involved, litigation can be a major diversion. He
or she will not only be taken away from management for the time involved in preparing for
and participating at trial or in giving witness statements or disclosure. They will probably also
be distracted from their day-to-day management role.

The fact that a company is involved in litigation can alter perceptions of that company and
unlimited damage can flow from conflicts on Boards, with suppliers or business partners, in
join ventures and alliances. Any of these may in some cases go on to have a negative impact
on a company’s investors or share price.

Lawyers should therefore be alert to these potential wider costs and the favourable impact
that mediation offers as a vehicle to help manage or limit such costs and risks. In an y age
when good governance and broad concepts of ‘compliance’ are gaining increasing
importance, the existence of a dispute resolution management programme itself can help to
enhance the reputation and perception of a company.

ADR offers a new business tool for managing relations precisely at the point where
relationships are vulnerable and at their most difficult. It is an active way of managing conflict
or potential conflict, as compared to the reactive tradition of ‘let’s hand it over to the lawyers’
when relations become too difficult. That is one reason for adopting it in standard contracts
or as corporate policy.

International Activity

This business tool is not only evident in Europe and North America, but is increasingly found
across global jurisdictions. With good reason, the trend also matches international business
needs, because complexities of relationships, greater challenges in ensuring effective
communications and uncertainties of the effectiveness of domestic litigation or international
arbitration all combine to make mediation a lower-risk, higher value process for the effective
management of cross-border conflict.

International or cross-border disputes bring additional risk and costs. There is the risk that
opponents will shop for a location where litigation may be more favourable to them. Some
jurisdictions arrange trials quickly, but others may take years. In some locations, corruption
may present a risk in the litigation process. By contract, parties can arrange mediation
relatively speedily. The mediation process can be spoke to the needs of the case and, of
course, bribing mediators is a pointless exercise as the process leaves the decision with the
parties.

Around the world, a number of important consultations and initiatives influencing the use
and development of mediation internationally are currently in progress.
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In May 2003, for example, the World Trade Organisation (WTO) began talks on revising its
dispute settlement rules. These rules aim to allow trading nations to challenge each other
regardless of size and economic influence. However, the WTO has acknowledged that
problems do exist in the ability of developing countries to engage in costly legal battles and
potential trade retaliation. The talks focus on looking to help the poorer countries in
developing the legal capacity to use the WTO system and place a greater emphasis on using
mediation.

Additionally, the member states of the United Nations Commission on International Trade
Law have voted to adopt a model law of International Commercial Conciliation, encouraging
those countries with no mediation provision to use the model law as a foundation for reform.

When to use ADR

For business, the questions to ask to indicate whether a case is especially appropriate would
include:

e Do they want to preserve a commercial relationship or reputation?

e Do they want to minimise the costs / risks / stress of litigation (or arbitration)?

e Are there so many parties, locations, delicate issues or relationships, technical
judgements or evidential uncertainties that it would be helpful to ask a neutral third-
party to structure discussions / negotiations?

e Do they need to communicate more effective with the other party(ies)?

e Would a legal ruling be a very crude instrument in the case of the complexities of law,
fact, evidence and emotional stress?

o Would they prefer to avoid a potentially damaging or unhelpful precedent?

e Are there significant issues of a non-financial nature which a court could not address?

e Would it be useful to find a way out of a current deadlock?

e Would it be useful to establish the merits of their case through an independent
appraisal or forum at an earlier stage than in the courtroom?

e s jtimportant that the dispute gets resolved quickly for financial or economic reasons?

e Are there other aspects of the business that are being affected by this dispute?

e Might a court case damage reputation?

It is important for managers to understand that ADR is essentially a more powerful form of
negotiation — mediation can therefore be used wherever direct negotiations might ultimately
settle a case, and this includes most cases even with legal implications.

However, some cases may not be suitable for mediation. For example, when:

e direct negotiations are clearly progressing satisfactorily and efficiently
e alegal or industry precedent is required
e aspeedy injunction is required to preserve right/property
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e matters are of a criminal nature, although cases involving allegations of fraud have
been successfully mediated.

Readiness for mediation

Most cases are inherently suitable for mediation at some time in their life cycle. The question,
therefore, is not usually whether the case is suitable but whether it is ready.

In asking is it ready:

e is enough information already available or likely to become available by the end of a
mediation to enable them (and their client) to form a view as to the right level at which
to settle the claim?

e will the extra information, evidence or opinion they believe they lack, and which they
propose to obtain before embarking on mediation, make a material difference to their
risk appraisal and be obtained at reasonable cost?

e does the available evidence tend to suggest that the other side will use the mediation
process constructively or merely as a stalling tactic?

e if a mediation were fixed today and to be held in, say, two months’ time, would
anything prevent the mediation from being ready? Can any gaps in information be
filled at the mediation?

e would they like to have a mediation in, say, two months and if so can they be ready by
then?

e even if the mediation did not settle the dispute, would a process which could deliver
a useful extra perspective and information on the claim, perhaps narrow the issues?

e would mediation be useful in other ways? For example, to put one’s position across
more effectively and directly to a principal of the other party?

All these questions and considerations underline the point that mediation is not a ‘quick fix’
form of justice. The evaluation and preparation of a party’s case is as important for mediation
as it is before a court trial. It is more a ‘quick test’ of whether settlement is really feasible, and
a ‘best shot’ at achieving that settlement.

Mediation as a management tool

Mediation as a formal process has often been triggered for lawyers or managers only when a
business faces the prospect of litigation or of further litigation cost. This is when a business
dispute has become sufficiently serious to be taken out of the control of the managers
negotiating directly. However, mediation also has significant potential for dispute avoidance
and for conflict management by managers rather than lawyers. The key is to recognise that
the process of introducing a skilled, independent third-party alters the dynamic of any
negotiation - it adds discipline, communication value and problem-solving capacity whenever
there is a difficult or sensitive negotiation or discussion required. And even in cases which
might ultimately have gone to litigation, early use of mediation usually ensures optimal cost-
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saving and relationship maintenance. Managers should therefore be encouraged to consider
mediation as a core management technique which can be adopted in situations where there
are likely to be communication difficulties or ‘sensitivities” even if not necessarily classified
(yet) as a formal dispute. For example:

¢ handling employee or customer grievances (grievance mediation)

e intervening in cross-departmental or team rivalries or helping with restructuring of
business units (organisational mediation)

e negotiating complex contracts (deal mediation)

e providing conflict prevention / management for the duration of a complex project,
joint venture or strategic alliance or in setting up such a project (project or alliance
mediation)

Different uses of mediation will emphasise different roles for the mediator and require
mediators of a different background. Mediation as conflict prevention is also a reason to
justify requirements to mediate in contracts or statements of policy about relations with
suppliers or other business partners.

The role of corporate counsel and external lawyers

Corporate counsel can play a number of roles in managing ADR actively, depending on the
extent of their company’s need, the value they can generate and the resources available
internally or externally. In some cases, they may be able to engage without involving external
lawyers but in practice many in-house legal departments may lack the time to take this on
fully in an ADR process without external support of some kind. However, one advantage of
ADR for in-house departments is that its brief and relatively informal nature means that they
may be more able to assist the management decision-makers in the process. Equally, they can
more easily determine and manage the limits and cost of external lawyer support through to
conclusion of the mediation.

Managing ad hoc cases

Most serious disputes in a company do find their way to the legal department. In-house
lawyers can make an early judgement on the commercial priority for settlement, and test the
management’s judgement against a list of screening questions on ADR suitability (see above).
Corporate counsel can also, in consultation with the client, gauge whether the other party
can be approached directly or via an ADR provider or whether it is necessary to bring in
external lawyers at an early stage for further advice and communication. Even in the latter
case, good management of the external lawyers should require that they are also asked at an
early stage for their judgements on suitability of ADR and any alternative, their predictions on
costs and outcomes for ADR or litigation, and view of the likely progress of the case. Further
monitoring of the case at regular intervals is also helpful to ensure that a dispute does not
drift unnecessarily with added costs and time involvement.
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Learning from case experience

Whether or not a particular case is referred to ADR, it is useful discipline to monitor the costs
and outcomes of the case, measured against earlier predictions by mangers or
internal/external lawyers. Another option that corporate counsel new to ADR should
consider, is whether to build their experience of ADR by selecting a particular case and trying
out ADR even if still uncertain as to its value. Clearly if such a strategy is adopted, it is better
to choose a ‘standard’ case that does not threaten the company, and explain to management
the rationale, that is, to test the value of ADR for more regular usage as a cost-saving measure.

Managing a disputes portfolio

Measuring the cost to a company of its annual caseload of disputes not only includes an audit
of external costs, but also an estimate of internal management time. This gives a benchmark
against which to test potential savings derived from (a) either using ADR more actively across
the range of cases, or requiring external lawyers to do so, or (b) designing a special ADR
procedure to tackle a range of cases.

Improving management awareness

Corporate counsel can also usually play an active role in educating managers, either directly
or via external ADR providers. This can involve anything from awareness-raising seminars
about ADR, to more dedicated courses to equip managers with greater conflict prevention
and management skills either generally or for a particular partnership project or merger.
Corporate counsel can also help to debrief managers on their experience of how a mediation
worked and what lessons can be learned for the company or its external lawyers or other
advisers on using the mediation process. It is also beneficial to extract business lessons from
the issue mediated and, for example, what internal processes may need amending.

Contracts and policies

If ADR is seen as a valuable tool in managing supplier or other business partner relationships,
the in-house lawyer can encourage the use of ADR clauses or policy statements which pledge
use of ADR at an appropriate stage in the contract — either following an internal negotiation
procedure, or by appointing a ‘project neutral’ at the outset of a complex project. Escalating
dispute resolution clauses are now more common, involving negotiation steps, followed by
mediation, then resort to arbitration or litigation if mediation is unsuccessful. Clauses can be
drafted to encourage ADR without depriving the company of access to litigation if urgent or
protective legal action is required before mediation.

Lawyers
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Lawyers are generally the gate-keepers for mediation referrals. The vast majority of cases
that come to mediation are likely to have already entered the litigation process, and clients
are likely to be heavily influenced by the advice of their lawyers as regards both process and
the organisation or neutral with which to engage.

Lawyers can also have a multiplier effect — if a single law firm can be persuaded to inform all
of its key litigation clients about ADR, then a larger number of organisations can be reached
more quickly than if they had to be approached individually.

In promoting ADR, the key message for lawyers is that the process is beneficial to their clients.
Equally important, however, lawyers must be reassured that the introduction of newer, faster
and lower cost techniques of dispute resolution will not threaten their own commercial
interests. Hence, an additional key message to lawyers is that, rather than representing a
threat to their future revenues, mediation can in fact provide an opportunity for increased
business by increasing client satisfaction and confidence in lawyers’ abilities to achieve cost
effective resolution of disputes.

Courts and judiciary

It is well established that lawyers are influenced by the attitudes of the judiciary, and
persuading senior members of the judiciary of the benefits of ADR might well lead to
improved lawyer engagement and experience of the process, which might in turn lead to a
greater inclination to recommend mediation in disputes.

For the courts and judiciary, then, the key messages relate to the overall societal advantages
of the processes. These can be supplemented by additional benefits of more personal interest
to the judiciary — specifically use of mediation can lead to a reduction in the court’s workload,
thereby improving its efficiency and enabling resolution of more cases in less time.

Corporations

As the principal parties in business disputes, corporate organisations are often the client in
mediation.

Here, the key message is that the process brings significant commercial benefits. Specifically,
that the use of mediation can result in significant savings in the time needed to resolve
disputes — faster resolution leads to reduced uncertainty and, therefore, lower business risk.
Moreover, there are also significant cost savings to be made, not only in terms of reducing
legal fees but also by way of avoiding wasted management time caused by the distractions of
long-term disputes. Finally, the mediation process also provides opportunities to maintain
individual business relationships that might otherwise be significantly damaged by protracted
litigation.

In the longer-term, an increased use of mediation by business has the potential to improve
the overall business climate, not only by providing opportunities for improved dialogue and
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early resolution of disputes but also by freeing up the courts such that they can focus their
resources on those few matters that do require their attention.

Government

As custodian of the civil justice system and the overall business environment, any government
clearly has the potential to be a very significant influencer in the development of ADR,
particularly if legislative or procedural changes might be beneficial. The Government is also a
significant potential client in mediations as a party to commercial disputes.

In relation to a Government’s legislative and policy-making role, the key messages to be
delivered are that the use of mediation can improve the overall business climate by providing
better access to justice, and this in turn can improve overall societal confidence in the legal
and judicial system. It can also lead to increased foreign direct investment and international
trade by providing reassurance that the country has sound and effective dispute resolution
systems.
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Mediation derives from a need by those in dispute to attempt settlement. However, such
need for mediation does not automatically translate into a demand for the service. In most
jurisdictions where mediation is used regularly, it is clearly encouraged by statute, rules of
court or government departments, or is a term in a contract. Developing a mediation practice,
therefore, is largely dependent upon the individual mediators taking initiative and raising
awareness, or working with organisations, such as mediation and ADR providers. Training
qualifications do not in themselves guarantee practical experience. They are necessary but
not sufficient conditions for starting a practice.

Voluntary and community mediations

A viable starting point to gaining practical mediation experience is through offering your
services to any government funded or community ADR programmes that might exist in your
jurisdiction.

Assistantships

Another way of developing experience is as an assistant to an experienced and active
mediator. Assistantship programmes offered by local ADR centres are usually the best route
as direct approaches may not lead to actual appointments. All assistantships are subject to
approval by the mediation parties and bind the assistant to the terms of the mediation
agreement.

Observing mediations

Some mediators may, again subject to the parties’ consent, permit you to observe them in
practice. Although not a substitute for direct experience, this may provide greater familiarity
with the process and techniques used by mediators.

Panel membership

Depending on the jurisdiction, mediators may be able to apply for appointments through a
panel, either for a court-annexed mediation scheme or with a private mediation services
provider. Such panel membership can result in regular appointments, although usually no
guarantees are offered as to amount of work. Accordingly, mediators may wish to join a
number of panels, if available and if possible.

Reflective practice

Where a mediator begins gaining practical experience, engaging in this practice in a reflective
manner is encouraged to ensure further development of skills and expertise. Examples
include, self de-briefing, mutual debriefing with a lead or co-mediator or endeavouring to
receive feedback from the parties to any given mediation.
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Informal experience

As noted above, there may be limited options for gaining experience in formal mediation,
especially where the process is not readily used in a particular jurisdiction or is in the early
phase of development. In such circumstances, it is still possible to engage mediation skills
informally in the normal course of business, for example in attending/chairing commercial
meetings, teaching others about mediation, managing complaints and grievances or dealing
with aggrieved individuals, or in fact dealing with groups in emergency or crisis situations.

Networking

New mediators can also develop their awareness and understanding of the process by
engaging with others through membership of mediation associations, attending and speaking
at dispute-resolution conferences, making contacts on the internet, writing for the local press,
and speaking to voluntary associations and service organisations. Indeed, promoting yourself
as a mediator within your own wider professional networks, particularly if you have a
specialist or niche practice, could prove to be a valuable source of mediation referrals.

Access to resources

Mediators also need to develop their own resources, such as mediation agreements, terms
and conditions of appointment and other standard documentation. Where the mediator is a
member of a panel, either private or court-annexed, most of these resources are made
available as a matter of course.

Professional indemnity insurance

Professional indemnity insurance may be required by the mediator code of practice in
particular jurisdictions. Where this is necessary, some professionals, such as lawyers, are
covered for their mediation work by their existing professional indemnity insurance policy,
provided any mediations are carried out in their capacity as a member of their firm. Other
mediators can obtain professional indemnity insurance commercially.

This handbook is intended as a guide for those preparing for the mediator skills training
course, and also as a resource for reference and review for more experienced mediators.

In this dynamic and fast-developing field, it is essential for all mediators and dispute
resolution professionals continue learning and strive to refresh their practice and skills.

The process of mediation is infinitely flexible, and, beyond formal dispute resolution, the skills
and approaches are relevant and transferable to everyday business and personal life.
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Cudn S6 tay nay duoc bién soan nham chuan bj cho Khéa dao tao ki ndng hoa giai vién kéo dai 5
ngay cho cac déi tdc cia Nhdm Ngan hang Thé gidi va 1a mét san pham cla céc du dn tai céc khu
vuc Trung Béng va Bac Phi, Dong Nam Au va Péng A — Thai Binh Duwong. Cudn sach nham muc
dich ho tro cho viéc nghién cru va thuc tap cla hoc vién thdng qua phan thyec hanh va nhan xét
phan hdi, va cling gilip nhitng ngudi d3 cé kién thirc va kinh nghiém nén tang vé hoa giai 6n lai
kién thire hitu ich vé hoa gidi. Doc lai cudn SO tay nay sau khda hoc s& gitp céc hoc vién cing cd
kién thirc vé vai tro va cac ki ndng cla hoa gidi vién cling nhu vé quy trinh hoa gidi. Cac hoa giai
vién dang hanh ngh@ hodc nhitng ngudi s& tré thanh hoa gidi vién trong twong lai cling cé thé
tham khdo cudn S6 tay. Tuy nhién cuén sach nay khdng nham muc dich thay thé& hoan toan cho
mot khoa dao tao k§ nang thyc hanh truc tiép.

Nhém Ngan hang thé gi¢i véi viéc giai quyét tranh chap bang bién phap thay thé (ADR)

T ndm 2004, T6 chire Tai chinh Quéc té (IFC), thanh vién cia Nhdm Ngan hang Thé gidi, da di
tién phong trong viéc thiét 1ap chuong trinh gidi quyét tranh chip thay thé (ADR) mang tinh
thwong mai & cdc thi trudng mdi ndi. Muc tiéu chinh cla cac chuong trinh ADR cla IFC |a gitp
xay dung thé ché cho cac trung tam hoa giai tw nhan, hoa giai tai toa an va hoa giai gan véi toa
an cling nhu cac hinh thirc ADR khac nham giadi quyét tranh chap thwong mai nhanh chéng hon
va dat hiéu qua cao hon vé chi phi, tdng cuwdng ti€p can cdng ly cho doanh nghiép. Nhdm Ngan
hang Thé gidi hudng dén muc tiéu hd tro k§ thuat cho cac chinh pht va khu vue tw nhan clia cac
nuwdc trén toan cau thiét lap co ché hoa gidi thuong mai cé hié qua.

Nhém Ngan hang Thé gidi, thong qua Chuwong trinh X ly no & Pha san, tiép tuc ho trg ap dung
ADR thdng qua viéc hoan thién khung khé luat phdp va xay dwng céc hé théng tu phap hiéu qua
thong qua hoat déng nang cao nidng lwc dp dung ADR tai cac tda dn. Cac thuc tién mdi tét nhat
vé ADR duorc gidi thiéu thong qua viéc hd tro thanh 1ap hodc hién dai hda cac trung tam hoa gidi
thuwong mai va chuyén nghiép héa nganh hoa giai bang viéc chuyén giao cac ki ndng va bi quyét
cho nhitng nguwdi hanh nghé hoa gidi. Cac du an ADR clla Nhém Ngéan hang Thé gidi ciling bao
gdm cac hoat ddng nham nang cao nhan thitc toan dién dé cung cap thong tin va kién thirc cho
nhitng ngudi st dung cac quy trinh ADR nhu mét cong cu mdi san cé cho giadi quyét tranh chap,
nhirng lgi ich va cach thic sir dung céc quy trinh nay.

Cac séng kién d3 thanh céng & khu vuc Balkan, Pakistan, Ai Cap, Ma rdc, Liberia, Bdng-la-dét,
Papua New Guinea, Tonga, Vanuatu va cac quéc gia khac duoc hé tro bdi Nhdm Ngan hang Thé
gidi déu c6 mot cau phan quan trong vé dao tao ki ndng hoa giai vién nham nang cao nhan thic
vé ADR ciing nhw nang luc cung cdp céac dich vu ADR. Chi tinh riéng & Ai Cap, dén ndm 2017, sang
kién ctia Nhdm Ngan hang Thé gidi d3 hoan thanh viéc dao tao va cap ching chi cho 68 hoa giai
vién, thdm phan va nhitng ngudi hanh nghé tw nhan, va tir két qua do, hon 1.814 vu tranh chap
thuwong mai d3 duoc chuyén sang hoa giai. O Ma réc, tir ndm 2010 dén 2013, chuong trinh ADR
cta Nhém Ngan hang Thé gi¢i dd dao tao va cap chirng chicho 67 hoa giai vién thwong mai, 2.124
vu tranh chap d3 dugc chuyén sang hoda gidi tai cac trung tdm hoa gidi tw nhan, trong s6 d6, 1.729
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vu viéc da dwoc hoa gidi thanh cong. Gan day, Nhdm Ngan hang Thé gidi d3 ho tro phat trién hoa
gidi thuong mai & Viét Nam, cu thé I3, ho trg khu vure cdng ban hanh cac vin ban phap luat quan
trong lién quan dén cac van dé vé thd tuc va thuc thi két qua hoa gidi thanh clha hoa giai thuong
mai, dong thoi hd tro khu vue tu nhan trong viéc ban hanh cac bo quy tic hoa giai va dao tao ky
nang thuc hanh cho 71 hoa gidi vién mdi, va theo dé Iwa chon 12 hoa gidi vién dé trd thanh giang
vién clia cac khoa hoa gidi vién sau nay. C6 thé khang dinh rang hoat déng nang cao nang luc la
mot trong nhirng budc co ban dé tao dong lwc phat trién va Nhdm Ngan hang Thé gidi d3 tich
cwe lam viéc cung vdi cac hoa gidi vién da dugc dao tao dé tién hanh hoa giai cac vu viéc, xay
dwng cac trung tdm hoa giai, va phat trién ho trd thanh nguén giang vién dé dao tao cho nhirng
nguoi khac trong tuong lai.

Phién ban nay cla cudn Sé tay da duwoc sir dung trong cac khda dao tao kj ndng hoa giai cho céc
tham phan va / hodc nhitng ngudi hanh nghé tuw nhan & Ai Cap, Ma rdc, Li bang va Viét Nam vdi
mot s6 chinh stra va cap nhat. O Ai Cap, cudn S6 tay nay ciing d3 dugc cap nhat dé dé cap van
dé mat can bang quyén lyc lién quan dén gidi ma cé kha nang phat sinh trong qua trinh hoa gidi
gitta cac bén, nhwng van dé dé khong dugc dua vao phién ban nay cla cudn S6 tay.

Nguon géc

Cudn S6 tay nay duoc xay dwng dwa trén cudn S6 tay Hoa giai vién (2012) do Trung tam Gidi quyét
tranh ch3p hiéu qua (CEDR) bién soan.
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ADR bat nguon tir dau?

D4y |a gidi phdp thay thé cho viéc giai quyét tranh chap thdng qua céc toa an vén d3 &n siu va rat
da dang tai cdc nwdc trén thé gidi. Ngudi tham gia gidi quyét & cac nwdc theo thdng ludt hodc
theo phap ludt hudng tdi viéc gidi quyét cac yéu cau théng qua viéc thuc hién vai trdo thuong
lwong. & Trung Dong, Chau Phi, Trung Quéc, Nam A va Nam MY, ching ta thudng thay vai tro
cla cac cudc hop cdng déng vdi su tham du cla bac cao niém trong viéc gidi quyét tranh chap.
Hoa giai trong linh viec gia dinh, cdng dong, vé méi trudng, quan hé quéc té d3 dugc hinh thanh
va cé nguén gbc van hod da dang va lau doi.

Trong md hinh hién dai, hoa gidi thuwong mai dwoc hinh thanh dau tién tai Hoa Ky vao cudi thé ky
20 trong nhi*ng nd lyc tim ra giai phdp khac phuc tinh trang tri hodn va tén kém cla t8 tung tai
toa. Su phat trién cla né dugc danh dau bang Hoi nghi Pound vao ndm 1976 va phat biéu cé tam
nhin cla gido su Frank Sander vé khai niém toa an nhiéu ctra va tlr d6 cho dén nay né trd thanh
mot phan quan trong cla viéc xay dwng mét quy trinh tu phap dan sy hién dai dé thay thé cho
md hinh t& tung truyén thdng. ADR sém duwoc phat trién tai Uc, Canada va bén ré trong hé thong
phép luat cia Anh va x& Wales vao cudi nhitng ndm 1980 véi sy gia tidng cla viéc hoa giai gia
dinh va hoa gidi céng dong.

O Anh, sy phat trién cda ADR duoc coi nhu sy cdng sinh v&i quy trinh tu phdp dan su ch& khdng
phai 1 canh tranh gitta hai loai hinh ndy. Pién hinh |3 nhitng cai cdch do ngudi sau nay tré thanh
Chanh an, Ngai Tham phan Wolf néu trong céc bao cdo “tiép can tuv phap” cla minh vao nam
19965 va 1996 cling nhu sau dé 1a viéc ban hanh, thuc thi quy tic t6 tung dan sy 1998.

O Chau Au, Chi thi v& hoa giai ndm 2008 do Nghi vién va Hoi ddng Chau Au ban hanh trong dé
quy dinh vé céc tranh chap gitra cac bén & cac nudc thanh vién khic nhau d3 mang lai két qua va
gdc nhin tich cyc vé ADR. Pay 13 vdn ban dat nén mdng véi nhirng tiéu chuln rat cao vé ADR va
trd thanh yéu cau tat yéu trong thé ky 21 d6i véi cdc nwdc mudn tham gia vao Lién minh Chau
Au va thuong dp dung dudi dang hoa gidi bén canh toa 4n. Thyc té&, cung vdi viéc thuc hién Chi
thi, cdc nwdc thanh vién da va dang xem xét thuc trang ti€ép can thd tuc hoa giai tai nuwéc minh.
Didu nay dan dén viéc phai danh gia lai thuc tién va trong mét vai truong hop con bao gom ca
viéc danh gid nhiéu vdn ban phap luat.

O khu vire Trung DAng va Bic My (MENA), mot s6 du an gan day duoc thuc hién theo séng kién
cla cac nha tai trg nhuw Nhdm Ngan hang thé gi¢i va Co quan phat trién quéc té Anh (DfID) d3
gilp mang lai nhitng d6i mai tuwong tu, bao gdbm ca viéc nang cap B luat t6 tung dan su va cac
quy tic t6 tung, thanh 1ap trung tAm ADR ngoai toa 4n hodc bén canh toa an, va dao tao cac hoa
giai vién. Cac nudc trong khu vuc noi dang hodc da thuc hién cac dw an nay nhu Pakistan,
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Banglades, Egypt, Morocco va An d6. O khu vire Dong A, s6 t6 chirc ADR d3 thanh 1ap ngay mot
nhiéu. Trung Qudc, Nhat Ban, Hong Kong va Singapore hién nay dang dan dau trong viéc phat
trién ADR khéng chi & binh dién khu vuc ma con trén binh dién toan cau. O mot sé nudce khac
nhu Viét Nam, Indonesia va Thai Lan d3 bat dau cling dang theo dudi xu hwdng nay. Gan day, voi
su hd tro cia Nhdm Ngan hang thé gidi d3 tién hanh nhitng cai cach dang ké dé nang cao chat
lwong va hiéu qua hoat déng trong tai thwong mai va hoa giai. Vao thang 11/2015, Bé luat T
tung dan su méi dwoc ban hanh trong dé quy dinh nén tang cho co ché giai quyét tranh chap
bang bién phap thay thé tai Viéet Nam va b6 sung thém mot chuong mai vé viéc cong nhan két
qua hoa gidi thanh vé thwong mai. Hon 100 Thdm phan d3 dwoc dao tao dé trién khai cac quy
dinh méi nay. Vao thang 2/2017, Nghi dinh vé hoa giai thwong mai cling dwoc ban hanh dé hoan
thién khuén khé phap ly can thiét cho sy phat trién cla hoa giai & Viét Nam.

Hoa giai da tré nén quen thudc trén khap cac linh vie kinh t&, nhu xay dung, lao ddng va viéc
lam, luat cong, bdi thudng thuong tich, y té, cdng ty va hop danh, va dwoc dp dung trong hang
loat cac loai hop déng khac nhau cling nhu déng vai trd ngay cang quan trong trong su phat trién
cla tw phap dan sy néi chung.

Sw phat trién cha cac tha tuc ADR va sir dung ADR

Cai tén ‘ADR’ d3 tr& thanh tén goi tat quen thudc dwoc st dung dé chitoan bo céc hoat dong gidi
quyét tranh chap. Tuy nhién, vé dinh nghia thi né van con cé nhitng han ché&. Cum tir “thay thé”
la phan tén goi bi chi trich nhiéu nhat. Viéc thoa thuan giai quyét tranh chdp & nhiéu nwdc theo
hé théng thong luat d3 tré thanh quy dinh (mdc du khéng phai 1a tat ca) va & Uc, trong thoi gian
dai ngudi ta cho rang phién toa méi la thay thé vdi géc d6 né thuong it dugce st dung. O Anh va
x&r Wales, phién toa dugc chinh thirc coi la gidi phap cudi cing cho céc vu viéc ma khong thé giai
quyét bang hoa giai. ADR ndi chung va hoa giai ndi riéng chi duoc tién hanh nhu 1a mot phwong
thirc thay thé cho phién toa bdi né thudng dugc tién hanh trwdc khi thi tuc t8 tung bat dau hodc
hinh thanh.

Ngudi ta cho rang xung dot cé thé hinh thanh gitta nhitng ngudi dinh hinh hé théng tu phap dan
sy truyén thong — dé 1a thdm phan va luat suw — véi nhitng ngudi Ung hé viéc phat trién ADR,
nhung trong thuc té€ luat su va tham phan lai déng vai trd rat quan trong trong su phat trién cla
ADR.

Nhiéu ngudi di tién phong trong Iinh virc ADR trude day 1a luat su véi mong mudn cung cdp cho
khach hang cla minh nhiéu lya chon hon, linh hoat hon trong viéc gidi quyét tranh ch3p va nhiéu
hoa gidi vién con xuat than tir nghé luat. Sy da dang dé ngay nay cang I&n hon va cé hoa giai vién
c6 chuyén mén & tat ca cac linh vue. Nhiéu thdm phan cling dugc dao tao vé hoa giai khi con
duong chirc hodc ngay sau khi nghi huu, trong s6 dé mot s6 ngudi da ti€p tuc sy nghiép méi vdi
tw cach la hoa gidi vién. Diéu quan trong & day 13 cac quyét dinh clia toa dn da khuyén khich viéc
st dung ADR. Nhiéu nudc dang dp dung cach tiép can theo hudng khuyén khich ADR, vi du nhu
théng qua viéc t6 chirc cac phién hop trao d&i thong tin gilta cac bén bang cac quyét dinh cla toa
an hodc cac quy dinh phap ly hd tro ADR nhu chi thj vé hoa gidi clia EU.
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Tuy nhién, dinh nghta ADR van con cé nhitng ton tai. Liéu thuat ngit nay cé bao ham ca trong tai
— md hinh hién dai dau tién thay thé cho phién toa cong khai xuat hién, nhung ré rang la quy
trinh x&r ly clia né gan gilii hon vé cach thirc vai viéc dua ra cac quyét dinh tu phdp — nhu md hinh
cla Hoa Ky hay khéng? N6 c6 bao ham viéc thdo ludn gidi quyét tranh chdp song phuwong ma
khéng ¢ su tham gia cta bén thi ba trung |ap hay khdng? Cuén Sé tay nay tap trung vao hoa
giai, nhung trong phan t&i ching ti sé dé cip so bd vé cic quy trinh khac thuong dwoc goi véi
tén chung 1a ADR. Viéc dinh nghta khong thuc si quan trong bang viéc thira nhan nhitng lgi ich
thwe sy cha ADR va cu thé |13 hoa gidi xét vé tinh linh hoat ma hoat déng nay mang lai, qua dé cho
phép cé nhitng cach ti€p cdn mdi dugc hinh thanh phl hop vdi nhu ciu cha cac bén va tirng
tranh chap, mang lai mot giai phap gidi quyét tranh chap tét hon véi chi phi vé thoi gian va tién
bac thap hon.

Cach nghi vé hoa giai va |am thé nao dé dao tao hoa gidi vién da chi ra rang qua trinh nay khéng
chi don thuan la moi gidi mot phi vy hay dap dau vao nhau. Diéu nay cho thay can phai cé phan
tich ly luan d&i véi cac nguyén tac tam ly, nhan sinh hoc, xa hdi, phdp luat cung vdi ly thuyét vé
dam phén va trd choi danh déi. Tat ca nhirng yéu t6 nay déu déng vai trd quan trong. Cach tiép
cin trong sb tay nay rat thyc té va doi hoi nhitng ki nang hoc tap vé ly thuyét truc quan, vé ca
cam giac va tri tué.

Nhém Ngan hang thé gidi da xac dinh hoa giai 1a cong cu quan trong hd trg kinh doanh va ting
cwdng phéat trién kinh té trén toan ciu va CEDR thuwdng hop téc chdt ché vdi céc co quan tu phap
va cac nha hoach dinh chinh sach nhdm d&t hoa giai vao mot vi tri pht hop trong hé théng tu
phédp dan sy cla quéc gia. Cai dot pha chinh la viéc hoa gidi vuot qua dugc cac rao can vé van
hoa va quyén tai phan. N6 luén duoc coi la con dwdng dé gidi quyét cac tranh chap xuyén bién
gidi va mong mudn s dung phuong thirc nay & rat nhiéu nwédc da khang dinh gid tri cia phuong
thire nay d6i vai tranh chap trong béi canh hién nay va cho céc tranh chap kinh doanh néi chung.

Trén géc dod qudc t&, ching toi thay cé sy phat trién vé phap luat dé ho trg dwa vao va ap dung
hoa gidi & nhiéu nwdc va ching toi da ho tro viéc ti€p tuc hinh thanh cac co quan giai quyét ADR
& cac nwdc nay. Vi viéc gan day cac qudc gia trén khap cac chau luc déu quan tam dén viéc dao
tao hoa giai vién nham nang cao ndng luc cla ho |én mirc dwoc qudc té thira nhan, ching ta thay
rang hoa giai da bat dau trd nén thinh hanh trén khap thé gigi.

Sy l&dn manh cda hoa gidi cé méi lién hé chat ché vdi tranh tung va thi tuc tw phap dan su. Tuy
nhién, gid tri cta né lai dang dugc thira nhan vuot qua khudn khé va bén ngoai hé théng tranh
tung — trong giai quyét cac van dé phat sinh trong cong dong, ho tro cai thién quan hé véi cac
nhém, ban giam déc va x& ly cac vu viéc hodc thoa thuan khé khan. Nang lyc cot 18i trong dao
tao hoa giai vién dugc ap dung rong rai va cai 6 “hoa giai” dang ngay cang Ién manh va vuon xa
dé bdo vé céc td chirc va ca nhan trudc nhirng xung dot tiém tang cling nhu khé khin trong giao
tiép.

2. .
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Phan nay s& dé cap tom tat vé su da dang trong cac quy trinh ADR.
Cac bién thé caa tranh tung
Trong tai

Trong tai dwoc tao ra nham vugt qua nhirng van dé gap phai trong tranh tung va thudng duoc
coi 13 mdt phian cta ADR. O Anh va x&t Wale, trong tai dwoc didu chinh bdi Luat trong tai ndm
1996. Mac du trong tai trao cho bén th& ba quyén quyét dinh vé két qua gidi quyét tranh chép,
nhwng thuwong thi trong tai vién cé chuyén mén trong mot linh vic nhat dinh va trong mét sé
trwong hop diéu dé lam cho quyét dinh cla ho dé dwoc chap nhan hon. Quyét dinh duoc ban
hanh phu hop véi phép luat lién quan, cé tinh rang budc va thudng cé thé bi xem xét theo thd
tuc phuc tham.

Giéng nhu t6 tung tai toa, quy trinh trong tai cd tinh tranh tung va hau hét theo céc thd tuc chinh
thire. Tuy nhién, khdng giéng nhu cdc phién toa, thd tuc trong tai khéng cdng khai va céc bén
thudng lwa chon trong tai vién hay hoi déng trong tai. Trong trong tai, cac bén cé quyén kiém
soat l&n hon vé cac van dé tha tuc sao cho phu hop vdi ban chat cda vu viéc.

Khi ma tranh chép lién quan dén nhitng van dé phirc tap, nhiéu tai liéu gidy t& va nhiéu nhan
chirng thi trong tai ¢ thé tén kém veé tién bac va thoi gian hon 1a t6 tung tai toa.

Trong tai cao - thap

DAy la loai hinh trong tai ma cic bén théng nhat vé gidi han dau ra trudce khi tién hanh trong tai.
Trong tai vién cé thé hodc khéng thé biét trudc duwoc nhirng gidi han do 1a gi trwdce khi ban hanh
phan quyét. Néu trong tai vién ban hanh phan quyét trong pham vi ma céc bén gidi han thi phén
quyét dé co hiéu luc. Néu trong tai vién ban hanh phan quyét thap hodc cao hon mirc gidi han ma
cac bén xdac 1ap thi chi 4p dung mirc san hodc tran gidi han ma cac bén d3 thoa thuan. Phuong thirc
nay thudng duoc lwa chon khi cdc bén muén gidi han nhitng rai ro cda minh.

Trong tai “béng r&” (hay con goi la trong tai “con Iac” hay “ dé xuat cudi cung”) 1a mot bién thé
cla trong tai cao-thap duoc st dung & Hoa Ky va cé tén goi duoc 18y theo mot phuong thire st
dung trong dam phan lvong cho cau thd trong doi bong Idn cla lién doan. Moi bén dat ra mot
con s& ma ho san sang chap nhan dé giai quyét tranh chap. Sau dé trong tai s& chon mdt trong
hai con s& nay nhung khdng cé quyén sira d6i cac con sé.

Cac quyét dinh cta bén thi ba cé tinh rang budc
Panh gia
Hinh thire thong dung nhat cla danh gid |a thong qua cac dé nghi bang vin ban glti cho bén thir ba

trung 1ap va ngudi nay thuong 1a chuyén gia trong linh vire tranh chdp dé. Trong moét vai truong
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hop, ngudi danh gia chi cé cac dé xuat nay va vi vay khéng cé co hdi dé sira déi va tao ap luc lon
cho céc bén khi lap luan cho vu viéc cla minh. Trong mot s8 trwdng hop, cdc bén ¢ thé phan hoi
d6i véi dé xuat cla bén kia. Viéc danh gia cé thé duoc t6 chirc bang mot phién hop hodc thdm thuc
té. Quy trinh nay thwdng ngan va quyét dinh cé tinh rang buéc mac du thudng cé quy dinh vé khang
cdo trong thoi han nhat dinh. Cac co ché danh gia cla ngudi tiéu dung do cac hiép hdi thuwong mai,
cac nganh céng nghiép hoic cac cong ty I&n diéu hanh hién nay cling rat phé bién nham giup giai
quyét cac khi€u nai clia ngudi tiéu dung vé tu cach thanh vién va thudng tap trung vao nhitng khiéu
nai co gia tri nhé va dua ra nhirng giai phap hiéu qua.

Quyét dinh chia chuyén gia (ED)

Hinh thirc gidi quyét tranh chap bang quyét dinh cta chuyén gia cé thé duoc sl dung dé giai
quyét mot van dé cu thé trong hop déng hodc phap luat hodc vé céc tinh tiét con tranh cdi hodc
gia tri tai chinh. Thong thudng, cac chuyén gia do cac bén lya chon sé diéu tra va bdo cdo vé van
dé ch& khdng chi dya trén cac dé nghi clda cac bén. Quyét dinh thuwdng cé tinh rang budc va
khong thé bi xem xét lai.

Dich vu thanh tra

B3t ngudn tlr cdc nwdc Scandinavia, ngay nay dich vu nay rat phat trién & Vuong quéc Anh va céc
nudc khac nham gidi quyét cac tranh chap trong ca Iinh vuc cong va tu. Cac quyét dinh dwoc ban
hanh thuong dua trén cac chirng c bang van ban, mac du xu huwéng |a cac bén gip g& nhau riéng
ré hodc gap chung. Quy trinh nay tao ra mét phuong thirc it tén kém va tuwong déi khéng chinh
thire cho cdc cd nhan khiéu nai vé viéc quan ly khéng dung hodc cic quyét dinh khéng phu hop
clia mot s6 td chirc 1dn, cdc doanh nghiép hodc chinh phd.

Phan I&n cac co ché thanh tra khéng diéu tra vé khiéu nai cho dén khi ngudi ban hang hodc cung
cap dich vu tién hanh cac budc ban dau thuc sy nd luc dé giai quyét khiéu nai dé va cac bén d3
di dén ngd cut. Phan 1é&n dich vu thanh tra nay déu cé ngan sach hoat dong tlr déng gdp clia cac
nganh cong nghiép ma né phuc vu va cac khi€u nai ca nhan thi dwoc mién phi. Phan 1én cac quyét
dinh cda thanh tra vién déu cd hiéu lyc rang budc ddi véi cac thanh vién hiép hdi cha nganh céng
nghiép do, nhung khéng rang budc d6i véi ngudi khi€u nai.

Hoa gidi — trong tai (Med-Arb)

Day Ia tir viét tat cho trong tai va hoa giai. Tha tuc nay cho phép cac bén cé co hdi st dung hoa
giai dé dat dwoc sy dong thuan va sau dé |a dé ngudi thu ba trung |ap ban hanh quyét dinh néu
c6é van dé ma cac bén khéng thdng nhat duwoc. Quy trinh nay khuyén khich cac bén dat dugc thod
thudn néu khdng thi trong tai vién s& ban hanh quyét dinh gidi quyét vu viéc.

Doi khi, cadc bén chon cung mét nguwdi lam hoa gidi vién va trong tai vién, nhung hau hét cac
truong hop 1a cdc bén chon mét ngudi lam hoa gidi vién va ngudi khac 1am trong tai vién. Thay
rang viéc hoa gidi vién trd thanh trong tai vién cé thé khién céc bén kiém ché bdc 16 nhu cau va
quan diém thyc sy ca minh. Ngoai ra cling cé nhitng khé khan néu cing mét ngudi thuc hién
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ca hai vai, ddc biét |a khé khan khi xt ly cac théng tin duoc thu thap bi mat trong cac cudc gap
riéng. Vi vay, cac bén thudng mong muén cé mot ngudi khdc trung |ap dé trong tai cac van dé
con ton tai ngay ca khi diéu nay budc cdc bén phai trinh bay lai vu viéc cdia minh va phai tén nhiéu
chi phi hon.

Dai khi thd tuc nay cd thé dao nguoc, tire 1a trong tai trwdc va hoa gidi sau, theo dé trong tai vién
s& ¢ nghia vu nghe céc bén trinh bay vu viéc va quyét dinh vé ndi dung phan quyét nhung gilr
kin quyét dinh nay va sau d6 thyc hién viéc hoa giai. Néu vu viéc khdng duorc gidi quyét thi quyét
dinh cha trong tai va phan quyét trong tai s& duoc cong bé.

Su tham gia clia bén thir ba khong bat budc
Panh gia trung lap tir d3u (ENE)

Danh gia trung |ap 13 viéc dénh gid so bd ban dau déi vdi cac tinh tiét, chirng c&, van dé phap ly
do mdt ngudi thir ba trung 1ap thuwe hién. Thi tuc nay khdng bat budc nhung né mang lai dénh
gid vo tu vé vj tri tvong quan gilta cac bén cling nhu két qua co thé xay ra néu vu viéc dugc toa
an giai quyét. Cac bén s& chi dinh mot ngudi doc 1ap dé dua ra y kién vé ban chat cda cdc van dé
ma cdc bén néu ra. Quy trinh nay duoc xac 1ap nham tao dung cdn c cho viéc dam phén chi tiét
hon va day dd hon hay it nhat 1a cling gitp cdc bén tranh dwoc cac giai doan khéng cén thiét
trong tranh tung.

Panh gia tw phap

Tha tuc nay ciing tuvong ty nhw ENE dugc md ta & trén. Hinh thirc ph6 bién nhat cla dénh gia tv
phdp 13 khi vu viéc duoc trinh bay bang van ban gl t&i Tham phan (thuéong 13 Thadm phan da nghi
hwu), thi ngudi nay sé dwa ra mét danh giad tu phap vé két qua gidi quyét tranh chap néu vu an
duwoc dua ra trudce tod. Thi tuc nay khéc véi viéc 18y y kién than van & chd tham phan s& nhan
cac thong tin, trinh bay cda ca hai bén. Cac bén phai théng nhat vé loai hinh, mirc dd cung cap
thoéng tin cling nhu viéc danh gid tu phap do cé tinh rang budc hay khéng. Tuy nhién, viéc dat
duoc sw ddng thuan vé nhitng van dé nay dai khi cling rat khé khan. & Hoa Ky, con dudng nay
c6 s& dan dén “phién toa gidn lugc”. Day la phién toa thir, van tat va khong cé tinh rang budc,
trong dé c6 s dung cac bdi tham vién thuc sw. Cac quy dinh vé chirng c va diéu tran thudng
dugc stra do6i dé day nhanh quy trinh giai quyét tranh chap. Sau “phién toa” thudng |a phién dam
phan hodc hoa giai. Mét “tham phan” cé thé dwoc cdc bén thoa thuan dé diéu hanh “phién toa”
va dong vai tro lam hoa gidi vién sau khi bdi thdm doan ra “phén quyét”. Cac bén cé thé héi boi
tham vién vé cdc yéu té anh hudng dén phén quyét cdia minh.

Nguei xac dinh tinh tiét trung 13p

Quy trinh nay tuong tw nhw tha tuc xac dinh cda chuyén gia nhuw dé cap & trén, nhung chi gidi
han & viéc lam rd nhitng van d@ vé tinh tiét cu thé va khéng cé tinh rang budc bdi ngudi trung
l4p thuwong khdng dua ra mét phan quyét.
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Hoa gii

Hoa gidi 13 hinh thirc chd yéu clia ADR va duoc trinh bay chi tiét trong S6 tay nay.
Céc bién thé cla hoa giai bao gom:

Pong hoa giai

Trong mét s6 trudng hop, cac bén cé thé yéu cau sy tro gilp cla nhiéu hoa giai vién cé kinh
nghiém. Ngay tir dau, hai (hodc nhiéu) hoa giai vién trung 1ap s& cung lam viéc v&i cac bén dé xay
dwng quy trinh dwoc st dung trong hoa gidi. Ho déu déng vai tro 1a hoa gidi vién trong suét qua
trinh va thuong gith vi tri binh dang véi nhau.

Hoa giai theo dv an hodc hoa gidi lién két

Day la moét co ché phong nglra tranh chdp trong d6 mot hoa gidi vién dwoc chi dinh ngay tir dau
cho mét du an dai hoi hodc mét quan hé kinh doanh méi chii yéu dé déng vai trd |a dau mai lién
lac khi vdn dé hodc bat déng trong giao tiép phat sinh hodc du kién phat sinh.

Phién x&r cia nhirng nguwdi diéu hanh

Dai khi hinh thirc nay con duoc goi la “phién toa nhd”. Moi bén cé mét quan chirc cap cao tham
gia cung hoa gidi vién hodc ngudi trung 1ap va ho ngbi trong cing mot hdi dong dé nghe vy kién,
1ap luan cta ngudi tw van clia mdi bén trong mot phién hop chung. Cac quan chirc cap cao nay
thuong trwde dé khdng tham gia truc ti€p vao tranh chdp va thuwong mang dén phién hop goc
nhin cta nhitng nguwdi quan tri cdp cao ddi véi van dé tranh chip gitra cdc bén. Sau khi cé céic
trinh bay tai phién hop chung, cdc quan chirc cip cao s& giai tan va thudng la cung vai ngudi thiy
ba trung lap tién hanh dam phan vé mot gidi phap giai quyét tranh chap. Nguwoi trung lap nay
thudrng déng vai tro 13 chd tri hodc tham chi 13 ¢d van cho phién xtr.

Thuong lwong

Thuat ngir thwong lvong va hoa gidi cé thé khic nhau hodc cé thé sir dung thay thé nhau tuy
thudc vao hoan canh cda tirng nudc hodc linh vue tranh chap cé lién quan. Vi duy, trong linh vuc
y t& & Vuong qudc Anh, thuong lvong thuong duoc sir dung dé chi mot quy trinh thao lun véi
su ho tro cla bén trung gian vé cac van dé gitta cdc bén ma khdng cé thoa thuan vé boi thuong
tai chinh thuwong cé trong két qua giai quyét tranh chap. Nguoc lai, trong cac hop déng xay dung
dan sy, thuong lugng theo quan diém truyén thong thudng bao gdm ca gidi phap cho tranh chap
ma ngudi trung 1ap dua ra. Trén khdp thé gidi, & nhiéu loai hinh gidi quyét tranh chap truyén
théng hodc theo thong 18, hinh thirc thwong lwong do ngudi I&n tudi trong gia dinh hodc céng
doéng thue hién |3 viéc bén thi ba s& dua ra cac dé xuat vé cac giai phap x& ly tranh chap cho céc
bén.
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Can thiép va ho tro doc lap

Thudng duoc goi véi tén chung 1a “hd tro”, cac hoat ddng can thiép doc 1ap 1a viéc bén thi ba vo
tu tham gia ho tro viéc dam phan, thdo luan, tao dung sy dong thuan, gidi quyét van dé, hoic
xay dung quan hé, hodc kiém soat van dé hién hiru hodc cé thé phat sinh trong hang loat cac tinh
hudng khéc nhau.

Muc dich cla viéc can thiép doc 1ap co thé 1a:

e Khuyén khich d6i thoai trong truérng hop sw can thiép dé cho phép y kién cha cc bén
duwoc 1ang nghe va can nhic va van dé dwoc néu ra

e XAy dung k& hoach cho cdc budc ti€p theo hodc tao khudn khé cho cac hoat déng trong
twong lai

e C4 tinh chung thdm — cho du 13 quyét dinh hay thoa thuan

e Chuan bij cho céc quy trinh khdc, vi du nhw hoa giai, ENE, danh gia.

Cdac quy trinh nay dugc diéu chinh dé phu hop vdi nhu cau cla ngudi sir dung va cé thé xay dung
trén hang loat cdc mo hinh nhu:

Dai thoai giira cac bén dwoc ngudi thir ba hé tro — ngudi trung 1ap st dung cac quy trinh hop
ly va thuc t& dé cai thién quan hé gitta cac bén nham 1am r& van de, gidi quyét xung dot hién hitu
va dat duwoc sy déng thuén.

Da4i thoai qua mdi gidi — mot ngudi trung gian sé 1a dong luc sdng tao, vo tw dé “trd chuyén” khi
ma viéc dam phan khéng thé thuc hién duoc vi s6 lwong cdc bén hodc vi tinh phirc tap hodc nhay
cam cla van dé tranh chap.

Hoa gidi dé dat dwoc thoa thuan — mot ngudi trung gian gilp dam phan hop dong gilra cac
doanh nghiép méac du khéng cé tranh chap nao gitta cac bén.

Cha tri ddc 1ap —mot ngudi déc 1ap sé quan ly quy trinh chir khéng phai doc 1én ndi dung cla két
qua. Chu tri doc 1ap c6 thé 1a diém cubi cla giai quyét tranh chap nhuwng cling cé thé dan tdi viéc
dam thoai chinh thirc qua trung gian hodc hinh thire gidi quyét tranh chp khéc.

Tham dinh ddc 1ap— mét ngudi diéu tra doc 1ap s xay dung diéu khoan tham chiéu dé xac dinh
tinh tiét vu viéc, mot van dé hodc mot loat tinh hudng khé khdn nao d6 va dua ra dé xuat hodc
bdo cdo phu hop vai diéu khodn tham chiéu d3 duwoc théng nhat.

Xay dwng quan hé — Nhirng can thiép nay cé thé duogc thuc hién trong pham vi t& chirc nham
cling c6 hodc khdi phuc cdc méi quan hé cong viéc, xay dwng muc tiéu chung va tang cuong long
tin. Ngoai ra, muc dich cling c6 thé |a tdng cwdng méi quan hé vdi bén ngoai, vi du nhu véi céc
nha cung cip hodc cac nha thau.

ADR cho phép linh hoat va ap dung khéng chi trong mdt tranh chap cu thé

ADR |a mdt quy trinh linh hoat va cé thé diéu chinh. Cac quy trinh ADR cu thé cé thé duoc xay

2. .
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dung phu hgp véi céc tranh chdp phirc tap trong linh vure thuong mai va cac linh vee khéc.

ADR con duoc sir dung bén ngoai cac tranh chap cu thé. Cac doanh nghiép thuwdng tim kiém mot
co ciu dé tim ra cach thirc phong ngira hodc han ché xung d6t, vi du nhu v&i ngudi lao ddng, nha
cung cap hodc cac ddi tac lién danh, va cac quy trinh ADR thudng ddng vai tro la mot bd phan
khong thé tach roi clia hé thdng gidi quyét tranh chdp duoc thiét ké riéng. ADR con ¢ thé duoc
str dung nhu la mot phan cda quy trinh tham van.

Trong trwdng hop cac bén san sang gidi quyét tranh chap, xtr ly mot van dé hodc cé cac hanh vi
phong ngtra thi hoan toan cé thé tim ra hodc thiét ké riéng mét quy trinh phu hop.

Trudc khi di chi ti€t vao hoa giai, phan nay sé dua ra nhitng so sanh gitta dam phan, tranh tung
va hoa giai.

Pam phan

Dam phan thuwong 1a cach thire tét nhat, tiét kiém nhat va lam hai long cac bén nhat khi giai quyét
tranh chap. Dam phan |a hoat ddng thudng ngay, mot sé hoat dong tai thoi diém no xay rakhdng
dugc nhin nhan |a hoa giai va phan |&n cac hoat dong nay la cé hiéu qua. B6 la mét ki nang, |a
trung tdm trong giao tiép gitta con ngudi va chi gdn ddy mdéi duoc nghién ciru, phan tich va hoan
thién. Dam phan truc tiép thwong doi hdi cdc nha dam phan phai trao déi vdi nhau vé tranh chap
va vé sy san sang cla ho trong viéc nhuong bo.

Dam phan thudng dién ra trong tat cd hodc hau hét cac trwdng hop sau:

e Cac bén cd thé xac dinh va thdng nhat vé van dé tranh chap la gi

e Loiich, muc tiéu, nhu ciu cta cic ben khéng phai hoan toan khdng twong thich

e Cécbén can hop tac dé dat dwoc muc tiéu cda minh

e Nhirng tr@ ngai bén ngoai nhu thai gian, danh tiéng, chi phi va tinh khé xac dinh ciia mot
quyét dinh d6 duoc dua ra,

e Khuyén khich céc bén tham gia vao cac quy trinh riéng, cé tinh hop tac

e Céc bén co thé dnh hudng tuong tac vai nhau theo hudng vi lgi ich chung va tranh gy
hai cho nhau

e Cdc bén thira nhan rang cac thl tuc khac khong hap dan bang dam phan,

e Cho phép ho xac dinh duwoc két qua giai quyét.

Cé hai chién lugc chinh dugc thira nhan trong dam phan:

e Dam phan vé vj thé
e Dam phan dua trén nguyén tic.

2. .
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Dam phan vé vi thé

Dam phan vé vj thé hoac dam phan canh tranh 1a mot chién lugc truyén théng trong mdi truong
kinh doanh cling nhu trong linh vic chinh tri va xa hoi.

Cac d3c diém chinh cuta chién luvgc nay la:

e M®bi bén chiém vi thé t&t nhat (t6i da) vé nhitng gi minh yéu cau hodc dua ra dé xuat

e CO mot giai doan diéu chinh sau d6 va thudng ¢ tha véi vi tri.

e Cac bén mac ca va tham chi de doa, bat nat, khéc 16c hodc Itra d8i nham cé duoc bién
dong vé vi thé hodc sy déng y cta bén kia

e Céc bén trao d6i sy nhuong bd va thuong |a han hoc.

C4c nha dam phan trién khai hang loat céc chién thuat dé nang cao két qud dam phan vé vj thé:

e BO tri vé vithé hoac lgiich

e Gilt lai nhitng théng tin nhay cdm, vi du nhu yéu kém trong vu viéc
e Tham gia vao llra gathodc de doa

e Cho doi dong tinh tir bén kia — dao sdu hoac tir bd

e Khong bao gio tir bd ma khéng duoc cai gi

Dua ra nhitng nhwgng bd nho tir tir.

Dam phan vé vij thé thuwdng bi dnh hudng & viéc khong biét cac bén cd gép nhau nita khéng. Cac
dé xuat “mot 1an duy nhat” duong nhu khién cac bén cing ran hon, san sang chju rii ro chap
nhan that thé trong dam phan vé vi thé bai vi khdng con quan hé nao dang tiép dién dé cac bén
c6 thé can nhac. Ngudi dam phén hiéu vé d6i phuong cé thé xay dung cho minh hanh vi ¢ng x{r
va bién thanh mét tro choi.

Cé rat nhiéu yéu t6 anh hudng dén cach tiép can vé vi thé, bao gdbm ca su kiéu ngao, cdi téi, ap
lwc cho nhau, sy can thiét phai bdo vé thanh danh va quan ngai vé cdng viéc va muc tiéu tai chinh.
K&t qua doi khi 1a mat di s tin twdng, mdi quan hé bj tén hai, khéng hiéu qud, tham chi 1a tra
thu.

Dam phan dya trén nguyén tac

Dam phdan dua trén nguyén tac hay con goi la dam phén két hop xuat hién nhu 13 mot chién lugc
thay thé cho viéc dam phan phdi hop.

C6 thé sy kién c6 anh hudng nhat déi vdi viéc thiét |1ap mét giai phap thay thé cho viéc dam phan
vé vi thé d4 1a viéc xuat ban 4n pham “chap nhan dé thanh cong” clia Roger Fisher va William Uy
nam 1981 trong du an vé hoa gidi cha dai hoc Harvard. Triét ly cia dam phéan dya trén nguyén
tac dua ra 1a k&t qua thod man ca hai bén nhiéu hon ma né cé thé dat dugc va chi phi thap véi
viéc coi dam phan la co hoi dé giai quyét thuc su.

Cudn sach mo ta mot chién lugc dang hinh thanh trong dé cé cac déc diém van cé thé sir dung
nhiéu ndm sau dé. Dam phan dya trén nguyén tac hudng tdi viéc cai thién két qua dam phan
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théng qua viéc:

Dam phan trén co s& cdc nguyén ticfs; tap trung vao lgi ich ch& khdng vao vi thé, vao
nhu ciu ch& khéng phai la mong mudn

Khdng ca nhan hda van dé, bdo vé danh du va tao ra cach ti€p cdn mang tinh hop tac doi
V@i van dé

Gidi quyét van dé

Bdc tdch mai lién hé cha tirng ngudi d6i vai van dé, tich cuc xir ly vAn dé va mém mong
ddi v&i con ngudi

Xay dyng cdc tiéu chi, chudn muc khach quan dé dam bao viéc ra quyét dinh khdng gip
phai trd ngai

Qua y kién chd quan

Fisher va Uy cho rang viéc ap dung cach ti€p can nay, cac ca nhan cé thé tranh dwoc cudc choi

khéng hiéu qua védam phan canh tranh hodc dya trén vi thé ma khoéng bi lam dung.

Diéu nay doi hoi cac bén, vdi sy giup d& cua hoa giai vién, phai:

Xac dinh hodc tham dinh gidi phép t&t nhat cda minh trong mét thoa thuan hoa gidi thanh
BATNA, lam co s& vitng chac cho dam phén va ra quyét dinh, cung cap cho mdi bén nhitng
théng tin dinh hudng vé khi nao dam phan can duwoc cham dit vi khdng tim duoc giai
phap tot hon.

Tao ra nhitng giai phap ma hai bén cung cé Igi, vi du nhu thanh toan bang hién vat, cong
viéc kinh doanh trong twong lai, th&ng nhat cac budc di dé bao vé danh du hodc cac khung
thoi gian cu thé cho cdc hoat dong, va tim ra cach lam thé& nao dé c6 thé dat duogc giai
phap ddp irng duoc lgi ich thue suw cla cd hai bén hodc tat ca cac bén. Pidu nay duwoc phat
trién I&n thanh khai niém “tao ra gia tri” trudc khi “ doi héi gia tri” trong cac bai viét sau
nay, dé la mé rong pham vi dam phan dé bao ham nhitng y tudng hodc nhan té tdo bao
c6 thé tao nén mot thod thuan hoa giai thanh trudc khi théng nhat viéc ai s& dugc gi.

C6 gang xay dung madi quan hé véi ngudi phia déi lap; néu bé tac xay ra ho cé thé xem xét
lai BATNA cla minh va tiép tuc ddnh gia lai nhirng rdi ro cé thé phai ganh chiu va xay dung
thoa thuan dya trén lgi ich hodc théng nhat vé cac chuan muc khach quan lam co so cho
thod thuan hoa giai thanh.

Dam phan dwa trén nguyén tic la co s& cho chién lwgc hoa gidi vién trung 1ap cla cac hoa gidi

vién s& duoc trinh bay & phan sau trong cuén Sé tay nay. Tuy nhién, dam phan vé vj thé cling gdp

phan trén con dwong di tdi thod thuan hoa gidi thanh va hoa giai vién can dan dat cac bén di theo

hai cach ti€p can nay. Cac hoa giai vién phai nd luc dé khuyén khich cac bén &p dung cach tiép

can hoa giai dwa trén nguyén tac dé thay dugc ci gi cé thé dat dwoc trong thoa thuan hoa gidi

thanh, bao gbm ca nhan td phi tai chinh va sau d6 cac bén ¢ thé quay lai véi viéc ddi co vé vj thé

dé tién t&i mot gidi phap cudi cung.
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Tai sao dam phan that bai

Dam phan that bai vi nhiéu ly do khac nhau, nhu sy bat tin gitta cdc bén hodc vdi cdc ¢d van, ky
nang dam phdan kém, thi€u nhirng danh gid rui ro cd tinh thuc t&, nhan manh cdm xdc hodc cac
cac rao can khéc déi véi trao déi gitra cac bén. Déi khi dam phan bj roi vao ngd cut vi sai [am trong
chién lvgc ma hoa gidi vién dp dung. Hai hoa gidi vién vé vi thé c6 thé day nhau vao ngd cut vdi
tinh trang bén miéng hé chién tranh, tir chdi dwa ra nhitng dé xudt néu no thé hién yéu kém cua
minh, ch® dgi ra tod méi dua ra cac dé xuat, hodc thir d6i phuong bang nhitng dé xuat chinh
thire va kho khdn ma khi thuc hién né sé di dén tén kém vé chi phi. Hai hoa gidi vién dya trén
nguyén tac cé thé khong théng nhat vé cac chuan muc khach quan dugc st dung dé danh gia vé
gia tri cla vu viéc.

Hoa giai vién co vai tro quan trong trong viéc giip cac bén vuot qua nhirng rao can nay cling nhu
céc trd ngai khac dé dam phdn cé hiéu qua va van dé nay da dugc dé cap mét s6 noi trong cuén
O tay nay.

Tranh tung

Tranh tung |a hinh thirc quen thudc nhat dé giai quyét tranh chap mdt cach chinh thirc trén thé
gidi. Co ché nay duwoc quan trj va tién hanh bang mot thé ché& cong trén mot dién dan cdng khai
va theo cac quy dinh chi tiét vé thd tuc va ching cir. Day khong phai la co ché tu nguyén ma cac
bén phai cé mat khi dugc yéu cau hodc phai chiu phat — va quyét dinh cda nd cé tinh rang budc,
mac du cd thé bij khang cdo. DAy |a co ché thudng tdn kém vé tién bac va thdigian. Tuy thudc vao
hé théng tu phdp cu thé ma quyét dinh duwoc ban hanh dwa trén phéap luat va an 18, nhuwng hé
théng nay van cé sai s6t vé con ngudi hodc nhitng yéu td khdng xac dinh khac, dong thoi két qua
cudi cung khong dé dang gi du doan duoc cling nhu déi khi né cé thé dugc nhin nhan 1a khong
cong bang.

Tranh tung ludn cé sy tham gia cla thdm phén trong viéc quyét dinh quyén cla cac bén va ban
hanh hodc tir chéi ban hanh cac ché tai trén co s& cac tinh tiét cla vu viéc. Ludn cé ké thing va
ngudi thua va viéc phan dodn chinh xac két qua cudi cung s& rat khé khan.

Hoa gidi
Hoa gidi 1a quy trinh ADR phé bién hang dau

Nhu cdu cé mot phuong thirc thay thé cho tranh tung trong dé khéng twdc bd quyén clia bat cir
bén nao trong viéc theo dudi vu viéc tai phién toa néu khdng thé dat dugc thoa thuan hoa giai
thanh dwoc chap nhan mot cach rong rai. Diém tap trung cla tranh tung 1a vé qua khir trong khi
do cac quy trinh ADR c¢6 thé hudng tdi twong lai. Tham chi, khi thod thuin hoa giai thanh dat
duoc thdng qua dam phan thi quy trinh nay ciing chi tap trung rat han hep, dac biét khi duoc
ti€n hanh tai toa an va két qua khdng thue sy hai long néu so vdi khi hoa giai dugc ti€n hanh bdi
bén th ba trung lap va cé sy tham gia truc ti€p cda cac bén.

2. .

S6 tay hoa gidi vién Page 150 of 266
© 2017 cla T6 chirc tai chinh quéc té&. Bao lwu tat ca cac quyén.



Tai sao hoa giai lai thanh céng

Hoa gidi cho phép cac bén bat dau lai hodc déi khi [a bat dau cac cudc dam phan. Sy cé méit cla
hoa giai vién lam thay d6i s ndng dong cla quy trinh hoa giai. Hoa giai vién mang theo céc ky
nang dam phdén, ki ndng giai quyét tranh chap va thdng tin vao trong quy trinh va trién khai né
dwa trén quan diém doc 1ap, trung 1ap khién cho quy trinh hoa gidi thanh céng hon.

Vi tuw céch 1a ngudi trung 1ap, hoa gidi vién cd thé:

e (6 duwoc sy tin ciy cla tat ca cac bén

e HO tro giao ti€p gitta cac bén

e Hudng cac bén tap trung vao van dé can xtr ly

e Vuot qua nhitng tré ngai vé cam xudc

e Gilp cac bén hiéu vé vu viéc va nhirng 1ap luan cta bén kia

e Trinh bay vu viéc cGa minh trong méi truong riéng vi loi ich va nhu cau riéng

e Gilp cac bén danh gid nhirng diém yéu ciia minh mét cach thuc té hon

e Kié&n nghi nhitng cdch mai dé khai phd va giup cac bén tao ra gia tri

e Giup cdc bén vuwot qua ngod cut

e Tao khéng gian cho cac bén, dac biét 13 khi can thay d6i quan diém

e Xem xét cac dé xuat hoa gidi thanh mot cach sau sac

e Thong qua cac dé xuat hoa gidi thanh

e Danh gid mét cach thuc té céc co hoi hoa giadi thanh.
Bén canh viéc day la mot quy trinh nhanh chdéng va cé hiéu qua, hoa gidi con hudng tdi twong lai,
khuyén khich cac bén chuyén tir xem xét cdi da qua va tap trung vao viéc huéng tdi twong lai.
Phan I&n cac tranh chip duoc gidi quyét ma khong ti€p tuc hodc tao ra quan hé trong tuong lai,
nhung trién vong vé twong lai ma khéng cé tranh chap cé thé a dong luc to I&n dé di dén hoa
giai thanh.
Dai 1ap vdi tranh tung va trong tai, hoa gidi trao cho cac bén co héi kiém sodat két qua dau ra trong
tranh ch3p ctdia minh, thdm chi khi dadm phdén tryc tiép that bai.

Vé tdng thé, cac lgi ich cla quy trinh hoa giai gdm:

e Tao ra mot dién dan dé cac bén thé hién cach nhin ctia minh vé trudng hop tranh chap
clQa cac bén va cam nhan clia ho vé nd

e Khoi phuc lai giao tiép gitta cac bén va tao co ché cho dam phan

e Cho cdc bén co héi dé tyw minh quyét dinh mot két qua xac dinh va cudi cung.

So sanh
Cac bén cd thé hai long vé viéc gidi quyét tranh chap & ba mirc d6:
e Thdtuc

e Cam xic hodctamly
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e Thuc chat nhin tlr gbc d6 két qua gidi quyét.

Hoa giai cé thé 1a quy trinh giadi quyét tranh chap duy nhat c6 thé mang lai su hai long d&i vdi ca
ba yéu té trén.
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Pinh nghia

Cé rat nhiéu dinh nghta vé hoa gidi. Trong s6 tay nay, ching tdi st dung dinh nghia chung vé hoa
giai dugc néu dudi day:

Hoa giai I1a mét quy trinh linh hoat dugc ti€n hanh bi mat trong d6 mot ngudi tht ba tich cyc hd
tro cédc bén hop tac dé huwdng tdi mot thod thuan hoa gidi vé tranh chdp hodc nhitng khéc biét
va cac bén thuc hién kiém sodt cudi cung ddi véi quyét dinh gidi quyét va cac diéu khoan vé giai
quyét.

Hoa gidi 1a quy trinh linh hoat: Dja diém, thoi gian |a hoan toan do cac bén lya chon va trao d6i
gitta cac bén va hoa gidi vién hodc ngudi cung cap dich vu. M6i bén ty quyét dinh va doi khi 13
v&i sy giup d& clia hoa gidi vien cé mat trong nhém minh (ddm bao rang ngudi phu hop tham gia
vao ban dam phan dé dam bao cé hiéu qud) vé van dé gi s& dugc thdo ludn va két qua déi vai
tranh chdp ma cac bén cé thé xem xét. Khdng phai tat ca céc khia canh ndy déu dugc thao ludn
trudc phién hoa giai va tat cd cdc yéu td nay cd thé thay déi hodc chinh sira ngay ca khi thd tuc
hoa giai bat dau néu cac bén thay rang can cé cai gi d6 khac la dé hd tro quy trinh.

Quy trinh cé thé dugc thiét k& va thiét ké lai dé dap &rng nhu cau cla cac bén va béi canh tranh
chap. Mb hinh thwong mai chuan |a d& moi ngudi tap trung tai mot diém trong mét ngay véi muc
dich hoan tat trong ngay dé va trong s6 tay nay goi nd vdi tén 13 “ngay hoa giadi”. Trong ngay do,
hoa gidi vién vai tu cach 13 ngudi quan ly quy trinh sé t6 chirc thuc hién quy trinh phu hgp vdi
cac bén va tranh chip, dé xuat mot loat cac phién hop chung va riéng cling nhu trinh tu tién hanh
cac phién hop dé. Tuy nhién, cling cé hang loat nhirng bién thé c6 thé sir dung dé phu hop vai
cac tinh huéng cu thé.

Hoa gidi dwoc tién hanh bi mat, ma khéng tao ra dinh kién va tién hanh riéng tu. Déi khi céng
chiing cé thé biét phién hoa gidi dién ra; chi tiét vé nhirng thao luan hoic két qua cla nhirng thao
luan nay hiém khi cong ching dugc biét, nhung két qua hoa giai cé thé dwoc cdng bd néu ca hai
bén déngy. Bén canh do, hoa gidi luén c6 mét sé phién hop riéng gilra tirng bén vdi hoa gidi vién
trong do hoa gidi vién cam két gitt bi mat vé théng tin thu dwgc tlr mot bén va khéng dugc cong
b6 trir trudng hop cd sy dong y rd rang vé viéc cung cap cho bén kia.

Hoa giai vién la nguai trung 13p gilp cac bén trong dam phan moét cach doc 1ap va vo tu. Hoa giai
vién khong duoc lién quan dén tranh chdp hodc két qua gidi quyét tranh cling nhu khdng duorc cé
mai lién hé khdng phu hop ndo véi bat ky bén nao. Doi khi cdc bén yéu ciu hoa gidi vién la chuyén
gia trong linh vire cu thé cha tranh chap, diu nay lam cac bén cdm thay thodi maéi va cho phép hoa
giai vién co thé sir dung ngdn ngit chuyén nganh. Cho du mirc dd chuyén mon ky thuat hodc chuyén
gia cUa hoa gidi vién thi ho cling khdng phai gilt vi tri d6 dé lwa chon dirng bén nao hodc ban hanh
quyét dinh vé& ban chat cd tranh chap hay viéc giai quyét tranh chap.
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Hoa gidi vién tich cwc ho tro cac bén dé dat dwoc thoa thuan hoa gidi. Hoa giai vién nd luc lam
viéc v3i cac bén dé cdc bén mé rong tdm nhin, nhan thic lai hoan cdnh cda minh, nhitng rdi ro
va co hoi, va can nhac hang loat cach thirc cé thé gidi quyét tranh chap. Hoa giai vién s& st dung
dam phan va cac kinh nghiém, k§ nang va chién luvgc chuyén nganh clia minh dé hd tro cac bén
dam phén c6 hiéu qud, trong dé tap trung vao muc tiéu cta cac bén vao viéc dat duwoc sy théng
nhat vé cac diéu khoan c6 thé chap nhan duoc.

Tranh chap hodc khac biét c6 thé din céc bén dén hoa giai. Cling khong cé yéu cau nao vé viéc
tranh chap phai dwoc gidi quyét bang con dudng chinh thire, vi du nhw bang tha tuc phap ly. Sy
khac biét thi khong nhat thiét phai cé co s& phap ly — né cé thé 1a van dé nguyén tac hay niém
tin, hodc can thiét cé mot td chirc dé cai thién méi quan hé, d6i ndi hodc d6i ngoai. Ngay ké c
trong mot tranh chap can ké téi phién toa, trong d6 van dé phap ly da duwoc cac bén xem xét ky
lwdng trudce khi hoa gidi hodc tai phién hoa gidi thi cdc van dé thuong mai hodc cd nhan cé thé
quan trong nhu nhitng nhan té phap ly trong quyét dinh cha cac bén khi di dén gidi phap giai
quyét tranh chap.

Cac bén hau nhu kiém soat hoan toan viéc quyét dinh giai quyét tranh chap va cic diéu khoan
vé giai quyét. Hoa giai vién thudng cé vai tro then chot dé vurot qua su bé tac clia cac bén, khuyén
khich cac bén nghi tich cuc va thdm chi gép phan dua ra nhitrng giai phap gidi quyét tranh chap
hodc y tudng hinh thanh thoa thudn. Tuy nhién, diém trung tdm trong khai niém hoa giai dé la
cac bén la nguoi dua ra quyét dinh. Hoa gidi vién cd hiéu qua la ngudi sit dung céc kj nang va
kinh nghiém clia minh dé tac dong lén quy trinh va quan trong hon |a danh cho céac bén toan
quyén quyét dinh vé viéc cé di dén giai quyét tranh chdp hay khéng va theo nhitng diéu khoan
nao.

Mot diém khac trong su linh hoat cla quy trinh dé 1a hoa giai khong ¢6 tinh rang budc cho dén
khi dat dwgc mot thoad thuan, khi d6 cac diéu khoan hoa gidi thanh thuong trd thanh mot hop
doéng cé hiéu lyc thi hanh. Cho dén khi diéu d6 xay ra thi bat ky khi nao cac bén cling co thé tir
bé viéc hoa giai bédi & viéc tham gia vao quy trinh hoa gidi khong tu né buéc ho phai di dén thod
thudn hoa gidi thanh. Diéu nay va viéc quy trinh khéng lam anh hudng dén cac tha tuc khac cho
phép céc bén tu do tim ki€ém moi gidi phdp co thé va vé ly thuyét thi né cling khéng cé tinh rang
budc gi. Theo md hinh thi tuc hoa giai ctia CEDR, thoa thudn hoa gidi thanh phai dwoc lam bang
van ban va cd hiéu luc rang budc vé mat phép ly.

Cudi cung, hoa giai thvong dugc mo ta 1a “tw nguyén”. Nhiéu hoat dong hoa giai dwoc bat dau
bang thoa thuan song phuong gilta cac bén trong tranh chap. Mot khi hoa gidi d3 bat dau, thi
viéc ti€p tuc tham gia hoa giai luén 13 tw nguyén vdi nghia rang bat ky bén nao ciing cé thé lya
chon khong tham gia ma khong phai chiu anh hudng xau gi va nhitng gi dién ra trong qua trinh
hoa giai cho dU ngdn dén dau cling khong duoc cung cap cho tham phén hay trong tai trir truong
hop tat ca cac bén cé mat thoa thuan khac.

Nhiéu hgp déng thuong mai c6 quy dinh nghia vu hoa gidi trudc khi tién hanh thi tuc tai toa
hoic trong tai va cac nghiia vu d6cé thé thuc thi d8i véi bén mudn né tranh ching. & mét s
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nudc, toa an cé quyén ban hanh |énh yéu ciu bén dé phai di qua thu tuc hoa gidi. Lénh nay cé
thé 13 budc phai sir dung, nhv & Anh va x&r Wales, hodc 1a “khuy&n nghi manh mé&” Iam nhu thé.
Viéc khong thue thi lénh hodc khuyé&n nghi nay cé thé dan dén bj phat vé phi, ngay ca khi bén d6
thang kién. & mot s6 nudc, hoa gidi 1a bat budc trwdc khi cac bén ra phién toa. Vi vay, viéc tham
gia vao hoa giai c6 thé khdng hoan toan la ty nguyén, nhung diéu dé né van rat hiéu qua.

Quy trinh hoa giai

Vé&i mét khudn khé phép ly rong rdi da dwoc hinh thanh va véi kinh nghiém cda riéng minh thi
hoa giai vién cé thé khai thac tinh linh hoat clia quy trinh ndy nham phuc vu Igi ich cla céc bén.
Duwd&i day la phac thdo vé mot can clr co ban ma hoa gidi dugc hinh thanh.

Tiép xuc ban d4u gilra cdc bén va td chirc hoa giadi hodc hoa giai vién dé:

e Thong nhat vé viéc tién hanh hoa giai
e Thong nhat vé diéu khoan cta thod thuan hoa gii
e Théng nhat vé cac yéu t6 ki thuat nhw thoi diém, thoi gian, dia diém, dai dién, khudn kho
phap ly, phi, van ban
e Théng nhat vé hoa giai vién.
Mot ban tédm tat vé vu viéc sé dugc chuan bi va chuyén cho hoa giai vién, trao ddi gitra cac bén,
nhung khéng duoc st dung lam chirng c hodc dé 1am x4au di tinh trang cla cac bén, véi muc

tiéu:

e Théng tin cho hoa giai vién
e Théng tin cho nhau va tap trung cac bén vao nhirng van dé chinh.

Cac phién hop riéng ban dau; chao mirng, 6n dinh va xac dinh cac bén, trong thoi gian do:

e (6 thé théng nhat vé cach xung hé gilta cac bén va hoa giai vién

e CO thé ky thod thuan hoa giai

e Giai quyét cac yéu td dé dam ba3o thuan tién hodc nhu ciu vé vat chat ban dau
e Thao luin vé cac van dé ky thuat

e Tra o cac cau hoi trwdc mat

e Xay dung long tin vao hoa giai vién.

Tiép theo sau la phién hop chung, trong doé:

e Hoa giai vién lam rd quy trinh va nhan manh cdc quy tac nén tang, ghi nhan rang luat su
s& phai tdm tat cho than chd cla minh trong quad trinh chuan bj

e Cdng c6 thém niém tin gitta cdc bén va hoa giai vién

e Cac bén c6 phan trinh bay ban dau cho bén kia va hoa giai vién

e T8 chirc mot vai cudc déi thoai gitra cac bén

e (6 thé cung nhau tién hanh xac dinh cac nhu cau can giai quyét dé dat duwgc mot gidi phap.
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Tiép theo sau thuwong la cadc cudc gdp riéng bi mat gitra hoa gidi vién va tirng bén mot cach riéng
biét dé:

Xdac dinh nhitng van dé quan trong va nhu cau cia mdi bén

Khuyén khich cdc bén c&i mé thé hién nhirng diém yéu va manh cta minh
Xac dinh ky vong cua céc bén

Lam viéc v&i toan nhém

Thao luan vé cac lya chon cd thé tién tdi hoa giadi thanh.

Cac phién hop chung tiép theo do hoa gidi vién ch( tri, khi thich hop, trong d6 cac bén cé thé:

Giai thich day dd hon va cung cap théng tin chi tiét hon

Xay dung lich trinh va théng nhat va cac budc ti€n hanh déng tiép theo

Trao d6i vé nhirng khac biét, c6 thé |a trong cach hiéu vé tinh tiét hodc y kién chuyén gia
hodc hé qua phap ly hodc vé su tac ddong cla nd 1én cac bén

Tao dung y tudng va cdc gidi phdp cd thé lya chon

Dam phan truc tiép

Hinh thanh thoa thuin hoa gidi thanh va lam bang vin ban hoic théng nhat vé nhitng
hanh déng ti€p theo.

Phién hop chung khéng nhat thiét phai cé tat cd cac thanh vién cta cta tat cd cac nhdm. Hoa giai

vién co thé st dung két hop su tham gia cla cac thanh vién khac nhau trong suét qua trinh dé

t6i da hod co hoi tién trién.

Tai sao hoa giai thanh cong

Ban chat cla hoa gidi va ly do cha sy thanh céng cda né dé la né dua ra mot co ché manh mé -

quy trinh nay sé& dugc dé cap dén trong cac chuong sau — va dua ra mét co ché ning ddng vao

cac cudc dam phdan hodc thdo ludn vé tranh chap. Hoa gidi vién thyc hién vai tro [amchat xuc téc,

tirc la mot ngudi trung 1ap, doc lap cam két gitp céc bén dat duoc thoa thudn vé giadi quyét tranh

chap, nhung hoa gidi vién khdng cé lién quan dén tranh chap hodc két qua gidi quyét tranh chép.

Quy trinh nay:

Tap hop dung ngudi va thong tin ding dan trén ban dam phan

Khoi phuc qua trinh dam phan

Xac dinh va tap trung vao nhirng van dé ma cac bén thuc su quan tdm

HO tro trao d&i thong tin

Tach con ngudi ra khéi van dé

Giup vuot qua sy bé tac va trd ngai vé cam xuc

Gilp cac bén danh gia lai nhirng rdi ro cda minh

M@ réng céc lya chon cho giadi quyét tranh chap

Tai thiét hodc bado ddm maéi quan hé, it nhat 13 du d&€ dam phan c6 tién trién
DE cho cac bén nam van dé va giai quyét van de.
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Khong gian ma hoa gidi taora

Hoa giai vién cd vai tro tao 1ap khéng gian trong doé cac bén cé thé cung nhau trao déi vé tranh
chap, né khac véi nhitng gi dang hién hitu bén ngoai hoa giai. Khai niém tao khéng gian dugrc
nhin tir nhiéu géc d6 khac nhau ma tat ca déu gép phan huéng cac bén dat dwoc gidi phdp ma
hai bén cé thé chap nhan. Hoa gidi vién can tao dung mdi trudng bao gdm cad khéng gian tam ly
cho cdc bén 13y lai cdm gidc duoc ki€m soat; sy thodi mai vé vat chat va sy riéng tu trong d6 co
thé thu dan va cé ndng lwvong can thiét dé di dén nhirng tién bo; thoi gian dé tu duy; va dia diém
noi sw mat can bang vé quyén luc va nhitng bat binh ddng khac d3 dugc xoa sach dé cho cac bén
tu do hon trong trao d6i théng tin.

Khong gian nay can phai dd an toan va thodi mai dé cac bén cé thé tap trung va nd luc, d6i dién
vdi thye té va dua ra cdc quyét dinh kho khdn. Thod thuin hoa gidi sé 1a co s& an toan; né lam
cho viéc trao d&i thdng tin bi mat va thyc t& 13 bat ky céi gi dién ra thi phia bén kia khéng dwoc
biét. N6 cling lam cho quy trinh khéng cé tinh rang buéc cho dén khi dat dwoc van ban thoa thuén
hoa gidi thanh va dugc ky két. Hoa giai tao co hdi cho céc bén cé diém ngirng trong trao déi vé
tranh chap va quy trinh t6 tung; n6é dua nhirng ngudi cé thdm quyén quyét dinh xich lai gan nhau
v&i su hd tro clia cdc ¢d van clia minh trong mot dip ddc biét. N6 mang dén mot diém xuat phat
md&i cho phép cac bén théng nhat mot cach rd rang hodc ngdm dinh rang s& cu x{r khac di trong
mot thoi gian, tao co hdi dé thay déi quan diém ma it bi mat mat nhat. N6 ciing |a thién duwong
an toan va cé thé 1am cac bén binh tinh. Hoa gidi vién phai c6 k§ ndng va kién dinh trong viéc
mang dén téng diéu va chat liéu cho khéng gian tu bién.

Cac con duwérng di dén hoa giai
Cac bén cé thé di dén hoa giai vi hang loat cac ly do khdc nhau:

e Theo cic cam két st dung ADR trong cac vu viéc khi cé dé xuat s&r dung dich vu nay

e Theo cac diéu khodn cta hgp dong thuwong mai trong dé quy dinh hoa giai la mot phan
cla quy trinh gidi quyét tranh chap d3 duoc théng nhat

e Theo khuyén nghi hodc |énh cla toa &n d6i véi cac bén dé thir tién hanh hoa gidi. Mdc du
toa an khong cé quyén ra lénh cho mét bén khong san sang hoa giai phai tién hanh hoa
giai vi so pham phai tdi phi bang toa, toa an c6 quyén ap dat ché tai vé phi, ké ca khi bén
d6 thang néu khong chap hanh khuyé&n nghicta toa.

e Cac bén déngy hoa giai va duoc ¢ van bai luat sw ca minh —trong d6 mét hodc mot s6
ho it nhiét tinh — nhwng muén tranh rdi ro d6i vai ché tai vé phi vi tir chéi “khdng hop ly”
|& moi hoa gidi néu ho thang kién.

® Cac bén Iya chon hoa gidi vdi niém tin rang né sé mang lai cho ho co hdi t6t nhat dé dat
duoc sy thdng nhat trong moi trwdng hop.
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Ngay ca bay gi®, hoa giai cling cé thé bj hiéu nham va nhan thirc sai, diéu d6 cé thé dan dén viéc
phan déi s&r dung hoa giai, vi du:

Hoa giai khdng phai 13 rdo can ddi véi tranh tung hodc trong tai

Hoa gidi khdng loai trir viéc str dung cdc phuong thirc gidi quyét tranh chap khac va khong ai bi
mat quyén cda minh khi tham gia vao hoa giai.

Trong nhiéu trudng hop, vu kién bat dau trudc khi thi tuc hoa giai bat dau. Thi tuc té tung ¢
thé hodc c6 thé khong bi ngirng dé chd két qua hoa gidi, va quy trinh tranh tung hoic trong tai
c6 thé tiép tuc néu khéng cé quyét dinh hodn hodc cic bén khdng cé thoa thuan khac. Cac bén
d6i khi tranh tung dé cho thay rang ho nghiém tic va sau dé dam phén thong qua hoa giai.

Hoa gidi khdng chi don thuan 1a nhuong bd

Nhuong bd cé nghia la chia sy khéac biét ra & gitta von khong phai la tir ma cdc nha dam phaén
hodc than chu cla ho tén trongva s dung. Hiém khi ma hoa giai thyc hién dya trén co s& nay.
Hoa gidi vién c6 thé ho trg cac bén xay dung nhirng giai phap cé tinh sdng tao dé gidi quyét tranh
chap vén khdng thé cé dwoc théng qua tranh tung trén co s& loi ich va nhu cau cla cac bén va
danh gia thuc t& nhirng rii ro hodc trén co sé cac tiéu chi khach quan.

Hoa giai khong lang phi th&i gian néu né khdng thanh

N&u dat duwoc hoa gidi thanh, né thudng dat duoc trong khodng thoi gian ngan sau khi bat dau.
Khoang cach gitta cac bén thuong dwoc thu hep trong hoa giai théng qua dam phan va théng qua
viéc cac bén hiéu rd hon vé 1ap luan cta bén kia va tu minh xem xét lai vu viéc cda minh. Hoa giai
ludn gén lien nhitng mong mudn véi tinh thuc tién cla nd va viéc di téi giai phap phai can nhac dén
nhitng rui ro, khia canh phap ly va thuwong mai cta viéc khong gidi quyét bang hoa giai.

Hoa giai ludn gan lién vai chi phi, d6 1a phi cho hoa giai vién, chi phi dia diém va phi cla tw van.
Tuy nhién, khi hoa gidi thanh khéng dat dwoc, céng tdc chuin bi cho hoa giai cling rat hitu ich
cho viéc chuan bi cho phién toa hodc phién hop, hodc cho viéc dam phan hoa giai vé sau. Hau hét
viéc hoa giai dién ra trong mdt hodc hai ngay cho nén phi phat sinh d6i véi mdi bén rat it so véi
mat mat vé thdi gian quan ly va chi phi trong td tung.

Hoa giai khong phai la biéu hién cda sw yéu kém

Luat su st dung hoa giai hoa giai nhu moét dich vu phu thém cho than chd cia minh. Ngay nay,
né 1a mot quy trinh chd yéu dé gidi quyét tranh chap nhuwng né khdng phai la mot lwa chon mém
déo cho than chi hodc ¢6 van. Hoa gidi 1a mot giai doan dam phan cing thang doi hdi su linh
hoat, tap trung va tudng twong cling nhu cac kj nang thwong mai va phap ly khac. Pay la thach
thire vé tri tué va chuyén mon nhwng rii ro thap va kha nang thanh cong cao.
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Hoa giai khdng can tré cac bén dwa nhau ra toa — theo cach thirc né dam bao cho viéc nay

Hoa giai van dam bao cho cac bén co hodi dwoc trinh bay vé vu viéc clia minh cho nhau va cho bén
th ba trung 1ap theo cach thic cho phép ho nhdn manh nhitng khia canh déc biét quan trong
d&i vdi ho va néu ho muén thi cé thé thé hién sy manh mé& trong cdm xuc cla ho. Hoa giai cho
cac bén mot co hoi tét hon dé thyc hién diéu d6 chir khéng phai 1a phién toa chinh thirc trong
d6 chirng cr duoc kiém soat bang quy dinh va 1&i khai bang van ban clia nhan chirng cé nghia Ia
rat it co hoi cho cac bén trinh bay, trir truong hop khi cé d6i chat cing thang hodc trong nhitng
trwong hop han hitu phai xem xét lai. Bén canh d6, hoa giai c6 thé dién ra ngay tir [an dau ma
cac bén gdp nhau tryc tiép khitranh chap bat dau va viéc trinh bay vu viéc tredc médt nhau thuong
|a diém bao dé cai thién trao d6i thdng tin va vi vay anh huwdng téi dam phan va gidi quyét tranh
chap.

Hoa giai la

Viéc cac bén tim hiéu nhiéu théng tin vé nhau dbi khi lai bi coi 1a rui ro cla hoa giai, d3c biét &
nhitng nwdc ma thong tin néu ra trong hoa giai khong duoc luat bao vé nhu tai liéu mat.

Hoa gidi cung cap cho cac bén vé ndi dung vu viéc cla bén kia, nhung pham vi théng tin dworc
néu ra déu nam trong sy kiém sodt cla cac bén. Trong thuc tién, hiéu biét nhiéu s& khién hoa
giai thanh dé xay ra hon va phan 1&n cac bén déu san sang chap nhan rdi ro trong tam kiém soat
khi cung cdp b6 sung théng tin. Viéc cac bén théng tin cho nhau trong qua trinh chuin bi hodc
trong thoi gian hoa giai cé thé hd tro cho viec dam phdn hoa gidi. Cac thong tin mdi cé thé dugc
dua ra, hap thu va danh gid moét cch cé hiéu qua khi tat cd cac bén va luat su cda minh déu cé
mat tai phién hoa giai. Tuy nhién, khéng ai c6 mét tai phién hoa giai bi budc phai ndi diéu gi hodc
ti€t 16 cai gi ma ho muén gilr riéng cho minh.

Hoa giai khdng phai I3 cdi ma luat sw, ngudi quan ly hodc tham phan “lic ndo ciing lam”

Mot ludt sw hodc mot bén tiép can tdi cac thao ludn vé gidi quyét tranh chap véi tu cach 1a nha
dam phan ch khéng phai la mot hoa gidi vién. Cho du hop ly dén dau hay ho tiép can nhu thé
nao thi ho cling khdng thé diéu hanh nhu mot ngudi trung 1ap. Mét ngudi trung lap 13 ngudi tach
roi khoi van dé, ca vé tinh cdm va 4p lwc thuwong mai, va cé thé quan ly quy trinh tim ra mét giai
phép gidi quyét tranh chdp theo cach thirc khac so véi céac ti€p can cla cac bén, luat su hodc
nhirng ngudi quan ly tham gia vao tranh chép.

Khéng gidng nhw thadm phan, hoa giai vién c6 quyén dugc cac bén uy nhiém va cé thé thao luan
riéng vai tirng bén ma khoéng vi pham quy tic cong bang ty nhién bai vi hoa giai viéen khong phai
la ngudi ra quyét dinh. Ngay ca khi thdm phdn ho tro cho viéc dat dugc thoa thuan trong cac
phién hop quan ly vu dn hodc tham dinh trwdc phién toa, thi diéu nay tat nhién Ia thuc hién trong
pham vi va thudc thdm quyén, dia vi cGa tham phdn va rat cé thé anh hudng dén nhan thirc va
quyét dinh cla cac bén.
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Hoa gidi khdng phai la tw van

Hoa giai vién va tu van tdm ly déu cé chung moét s6 ki nang cot 16i, nhung céc quy trinh cta né
thi rat khac nhau va vai tro cda ho ciling khdc nhau hoan toan.

C4 hoa gidi va tw van cé thé dién ra dwdi nhiéu hinh thirc khac nhau, nhung nhin chung hoa gii
vién duy tri mdi quan hé trung lap véi cic bén, trong khi dé ngudi tu van lai xay dwng méi quan
hé chat ché v&i ca nhan than chd. Hoa gidi vién hd trg dam phén vé tranh chap cu thé, trong khi
dd nguwdi tw van lai tham gia vao viéc trao ddi tu do vé chi dé do than chi lwa chon. Hoa gidi vién
cho phép dat dugc thod thuan va tu van thi tim ra chién luvgc d6i phd. Hoa gidi vién st dung cac
ky nang gidi quyét van dé trong khi dé ngudi tu van dp dung ky ndng phan tich tam ly. Hoa giai
vién ghi nhan cam giac, trong khi 6 nguwdi tw van lai khai thac va dua chl yéu vao tinh cdm, cam
giac.

Hoa gidi vién lam viéc trong hang loat cic chuyén nganh va mang dén cho hoa giai cdc ky ndng va
kinh nghiém dang gia cia minh. Tuy nhién, diéu rat quan trong |a tirng hoa giai vién phai nhan
thire rd ranh gidi trong vai trod clia ho dé hoa gidi vién, vi du nhu 1a luat su, khdng cé hanh vi cua
nguwdi tw van cho bat ky bén nao tai bat ky thoi diém nao va hoa giai vién dugc dao tao lam ngudi
tuw van khong &ng x&r nhuw 1a béc sy tri liéu.
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Tinh bdo méat va ty minh sé& hitu giadi phap giai quyét tranh chap cla céc bén, tinh trung 1ap va
khong thién vi cia hoa gidi vién cling nhw céch ti€p can tdi cac cd nhan thé hién su tén trong,
thau hiéu va chan that tao thanh co s& c6t yéu cho coéng viéc cda hoa gii vién va lam co sé cho
toan bé quy tri hoa giai.

Bao mat

Thuc té, hoa gidi 1a mdt quy trinh bi mat va dugc tién hanh “khdng lam anh huwdng xau dén céc
quy trinh khac” 1a yéu t6 can ban.

Tinh bdo mat thé hién trén hai mic do:

e Toan bd hoat déng hoa gidi la riéng tu va duoc t6 chirc bi mat. Nhirng gi dugc dua ra thao
ludn déu duoc gilr bi méat va két qua clia nd chi dugc cdng bd néu cac bén déngy, va
e Khong mot théng tin riéng nao dwgrc chia sé véi cac hoa giai vién trong cac cudc gap riéng
v3i mot bén cé thé dugc chuyén cho ngudi khac néu khdng cé suw cho phép rd rang cla
bén do.
Diéu nay dat trach nhiém 1én hoa giai vién phai bdo dam tinh bi méat va phai xr ly moi théng tin
mot cach rat can trong. Mot khi théng tin bi tiét 16, bi mat cla cac bén s& khéng thé 13y lai. Nhin
chung cé 3 cach dé kiém tra cai gi duoc gilr bi mat:

e Hoi cédc bén nhirng gi trong phién hop riéng cé thé dugc tiét 16

e Hoi cac bén cai gi trong phién hop riéng cé thé dugc tiét 16

e Ch( dong xac dinh nhirng thdng tin cu thé cé thé hitu dung khi chuyén cho bén kia va dé
nghi cho phép tiét |6 thdng tin dé.

Tiét 16 bi mat ma khéng duoc phép s& huy hoai uy tin cda hoa gidi vién va tham chi c6 thé chdm
durt viéc hoa gidi. Con dudng an toan nhat la:

e Trir trwdng hop nhic lai thdng tin trong nhitng tai liéu trao d8i hodc tir phién hop chung,
thi phai gid dinh rang moi thong tin dwoc néu trong phién hop bi mat khong thé dugc chia
sé va hoa gidi vién phai c6 su cho phép trudc khi tiét 16 thong tin cho bén kia

e S dung phuong phap tédm Ivgc dé nhac lai nhitng diém chinh cho ca bén d6 va hoa gii
vién dé kiém tra d6 mat cta thong tin tai tirng phién hop riéng.

e Né&u khong chac chan, trd lai phong riéng va kiém tra vdi bén dé trwdc khi tiét 16 thong
tin. Diéu nay ddm bao rang ban khong pha v& niém tin va cling 1a d&€ nhan manh cho cac
bén rang ban s& khong tiét 16 bat ky cai gi dugc coi [a bi mat dé tang cwdng niém tin va
khuyén khich cic bén c&i mé& hon véi minh trong cac phién lam viéc riéng

T4t nhién, dé dat duoc tién bo, ddi thoai can dién ra gitta cac bén tranh chap. Diéu nay cé thé
bat dau véi viéc hoa gidi vién déng vai trd nhu 1a dwong dan, va trong cac tranh chap gay gat né
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van cé thé thuc hién nhu vay. Nhung trong hau hét hoat déng viéc hoa gidi, cac bén sé gdp nhau
& mét giai doan nao dé va ndi chuyén truc tiép vdi nhau va trong mét s6 hoat ddng hoa gidi thi
né duoc tién hanh trong nhiéu thoi diém cla hoat ddong hoa giai.

Cac bén sé trd nén buyec tirc va that vong néu khodng cé su trao déi thong tin gilra ho; diéu nay bao
vé duogc tinh bi mat nhung lai han ché viéc dat dugc nhitng ti€én bo. Diéu nay cd thé xdy ra néu
hoa giai vién git* bi mat cla cac phién hop riéng mot cach clirng nhac va theo nghia den cla tu
nay ma khong di tim sy cho phép cta bén dé ddi vai viéc tiét 16 thong tin. N6 cling 6 ri ro d6 |a
hoa gidi vién s& phai gdnh nhiéu trach nhiém dé hinh thanh l1én mét gidi phdp - thu thap théng
tin cta ca hai bén ma khong chia sé né béi vi cdm thay an toan hon, va hy vong cudi cung s dua
ra duoc cau tra |oi ma moi ngudi déu chap nhan. M6t khi hoa giai vién thyc hién duoc vai tro
dd, cac bén cd thé tir bo trach nhiém cla minh trong viéc giai quyét tranh chdp cta ho va dua
nhiéu vao hoa giai vién. Vi vay, hoa giai vién can phai tim ra cich thirc dé tao ra ddi thoai giita
cac bén, giup ho xay dwng hiéu biét I1an nhau va trao d6i cac y tudng.

S& hiru chia cic bén

Mét trong nhirng diém manh cla hoa giai 1a cdc bén déng vai tro chinh trong quy trinh va hoan
toan kiém sodt dugc quyét dinh cudi cung. Déi 1ap véi tranh tung trong dé hé théng quy dinh
chiém wu thé, cac bén dugc day ra bén ngoai hodc it cd vij tri & trung tdm va mot ngudi khac sé
quyét dinh vé két qua giai quyét tranh chap.

Hoa giai trao cho cac bén quyén kiém soat trén ba géc do:

e Céc bén thuc chat dirng & tam cla quy trinh hoa giai: cac phién hoa gidi chung dién hinh
va cac phién hop riéng trong phong riéng clia moi bén trong dé cac bén tham gia mét cach
day dd nhat theo nhuw nhitng gi ho mong mudn, né déi lap véi nhitng gi dién ra tai phién
toa trong do cac bén ngbi sau luat su hodc bi cd 1ap trong phong nhan chirng.

e Sy tham gia la tuw nguyén: cac bén cé thé lya chon thoi gian clia minh va chon céi gi s& tiét
16 va ho tham chi c6 thé r&i bo quy trinh hoa gidi bat ky khi ndo. Ngay ca khi viéc tham gia
khong phai 1a tw nguyén, tirc 1a theo yéu cau cla toa an hodc hop doéng, thi cac bén van
kiém soat dugc mirc d6 tham gia cla minh va cd thé rdi bé quy trinh nay khi ho cam thay
quy trinh dé khdng mang lai két qua. Dang ndi la phan I&n cac bén st dung va phan 1én
cac bén di tdi hoa gidi thanh ngay ca khi ho khéng phai |a nguwdi ban dau tham gia mét
cach ty nguyén.

e Cacbénty quyét dinh gidi quyét tranh chap: M&c du hoa giai vién quan ly quy trinh, nhwng
cac bén van gitr kiém sodat dinh hwéng va cac budce ctia hoa gidi. Vai trd clia hoa giai vién
la gitip cac bén tim ra gidi phap giadi quyét tranh chdp cua riéng minh. Hoa gidi vién mang
dén mot goc nhin rd rang vé quy trinh, bd qua céc chi tiét va tinh cdm ma cic bén thuong
bi sa lay; su rd rang d6 co thé gilp tao ra nhitng y twdng cho viéc gidi quyét tranh chap.
Tuy nhién, cac bén can ty minh di dén gidi phdp cho riéng minh va theo cach riéng cua
minh, déng thdi hoa gidi vién phai lam phép thir v& mong mudn cla cdc bén muén cé
duoc gidi phdp va dua cac bén di dén d4. Cac bén hiém khi bdc 16 tat cad nhirng gi thuc
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chat thuc day ho va tai sao gidi phdp nay c6 kha ning duoc chap nhan nhiéu hay it so vdi
giai phap khac. Mot hoa gidi vien mong mudn dat dwoc mot giai phap thi thuong san sang
khoi goi cac gidi phap thay thé, cé thé Ia nhirng gidi phap t6t hon. Hoa gidi vién can tin
twdng rang cac bén 1a ngudi biét nhidu nhat vé vu viéc.
Vi vdy, viéc trao quyén cho céc bén va dé ho ty minh sé& hitu van dé cling nhu giai phap cho van
dé d6 la trong tdm cla quy trinh hoa giai.

Trung lap va vo tw

Sy trung lap, vo tu va doc 13p la tai san quan trong cla hoa giai vién. Théng qua nhirng giai thich
va qua qud trinh thé hién, cdc bén can hiéu vé cac khia canh nay trong vai trd ca hoa giai vién va
nhirng loi ich ma né mang lai. Hoa giai vién co hiéu qua khong chi thuc hién cong viéc mot cach
v tu ma phai thuc sy vo tw trén co sé biét bd ra bén ngoai nhirng gia dinh, dinh kién va nhitng
phan tich vé viéc cac cd nhan nay ¢ van dé gi hay khéng. Cac bén thuong coi dé la su gidam bt
ganh nang va tu do str dung mot ngudi nao dé dé 1am viéc vdi ngudi thye su khdng dua ra phan
quyét.

Hoa giai vién phai thiu hiéu toan bd cdm xuc hodc thuc té vé vu viéc, khéng cé loi ich lién quan,
khong bao vé mot vj tri nao, khong phai gitr thé dién, khéng dé 16 cdm xuc. DS 1a mot vj tri dic
quyén bdi cdc bén cudi cung sé nhin thay tinh trung |ap cla hoa gidi vién va coi dé la ly do dé cac
bén thay ddi vi thé cong khai cia minh va néi chuyén riéng véi hoa giai vién dé trao déi vé nhirng
diém yéu cla minh ciling nhu nhu cdu thuc su cta ho. Khi cdc quan hé dugc tao |p va niém tin
duoc xay dwng thi cdc bén thuong trd nén thodi mai va it & thé phong thi hon va do vay ho trd
nén cdi mé hon déi vdi nhirng trién vong mai va nhirng déng thai di dén hoa giai thanh. Néu hoa
giai vién bj coi |a thién vi thi quy trinh hoa giai s& bi can tré; do vay, diéu quan trong ddi véi hoa
giai vién la:

e (Cong bang vdi cac bén; dieu nay bao gdm viéc tranh y mudn danh nhiéu thai gian cho bén
dé dai khi phia bén kia té ra khé khdn hodc khong than thién
e DAam bao rang cac cau hoi duoc dit ra khdng cd tinh chi trich hodc phan xét
e Dam bdo rang phan &rng bang 1&i hodc phi ngdn ngit clia hoa giai vién d&i véi nhitng binh
ludn cta cac bén khdng thé hién rang ho thién vi.
Tinh trung 1ap cha hoa giai vién ddi khi cling bi cdc bén thir thach khi hoi hoa gidi vién vé y kién
hodc kién nghi mot giai phap. Dai vai hoa giai vién coé kinh nghiém thi c6 thé binh luan vé mot
van dé cu thé trong khi van gitt dwoc mot vi thé trung 1ap. Tuy nhién, quy tac co ban dé [a hoa
gidi vién can tranh dua ra quan diém bdi vi su trung 1ap cla hoa giai vién phai dugc thé hién cong
khai va thudng xuyén dugc cliing ¢b véi cac bén trong suét qua trinh hoa giai.

Tranh nhirng gia dinh

Cung véi tinh trung |p cta hoa giai vién do la sy can thiét phai tranh dua ra nhirng gid dinh. Moi
ngudi déu chiu sy chi phéi cda cac yéu t6 nhu mai truwdng, quan hé va kinh nghiém, va hoa giai vién
can phai quan tdm khong dé nhitng anh huwdng dé tac déng xau d6i véi viéc hoa giai. Vi du, su rap
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khuén trong quan hé vé gidi, chiing tdc, nghé nghiép, dia vi kinh t&, do tudi, ton gido va cac yéu td
khac 1a nhitng can c théng dung dé di dén nhirng gid dinh sai [am. Hoa giai vién can tu y thirc va
tap trung dé tranh nhirng dinh kién cé thé anh hudng tdi thai d6 va hanh vi. Hoa gidi vién can
hudng t&i ddi x& xtr véi mbi ngudi nhu 1a nhitng cd nhan dang duoc ton trong.

Hoa gidi vién hau nhu ludn doc truwdc nhirng tai liéu nén tang va thudng ndi chuyén vdi cac thong
qua ¢d van cla ho, nhung diéu quan trong |a clng di dén hoa giai vdi cach nhin céi mé va:

e biét duwgc mbi nguy hiém cta nhitng y twdng dinh kién vé ndi dung vu viéc

e biét dwoc rdi ro do bi dnh huwdng bédi, vi du nhu, sy trdi tray trong bai trinh bay hodc sy
cam thong mang tinh ca nhan v&i mot bén hodc mot ca nhan nao dé

e san sang tu duy va cé hanh vi linh hoat, khdng lam viéc theo mét khudn mau ¢ dinh cho
hoa gidi hodc s&r dung mot ciu tric cu thé cho két qua hoa giai thanh

e nhan thirc duogc viéc di dén tuv duy hoa gidi vdi suy nghirang ban di biét duoc cau tra 1oi.

Ton trong, thiu hiéu va chan thanh

Hoa giai la mot quy trinh tu cho phép bién d6i. Nha tdm ly hoc Carl Rodgers chi ra ba thai do c6t 18,
trung tdm cda con ngudi lam cho quy trinh cé hiéu qua, dé 1a: tdn trong, thau hiéu va chan thanh.
Nhitng thai d6 nay cé tac déng I&dn dén quan hé gitra hoa gidi vién véi cac cd nhan va cac bén.

Ton trong

Mot bén cd thé ngam coi viéc tham gia vao hoa giai nhu mot s chap nhan yéu thé hoic that bai
vé phia minh. N&u hoa giai vién thé hién dugc sy ton trong thi ngudi dé sé dé dang trd nén coi
m& va thanh thyc. Tén trong & day duoc thé hién & 2 cap dd hoat ddng dé 1a bén ngoai va bén
trong. Thai do cla ban d6i v&i con ngudi dugc coi la ton trong néu ban:

e quan tam tdi phucloi cla ho

e nhin m6i ngudi nhw mot ca nhan cht khéng chi 1a mot bén trong quy trinh hoa gidi

e nhin ho nhu 13 nhitng ngudi ¢ thé quyét dinh s& phan cda chinh minh

e gia dinh rang con ngudi cé thién chi, trir trudng hop va cho dén khi digu dé duoc chirng
minh la sai

e tam nglrng duwa ra phan xét co tinh chi trich;

va su ton trong dugc thé hién khi ban:

e tham gia va lang nghe tich cuc mét ngwdi nao dé néi

e sir dung ngdn ngit khéng cé tinh phan xét

e truyén di nhitng hiéu biét chinh xac

e thé hién su nhiét tinh va than thién

e gilp ngudi ta xac dinh va khai thac ngudn lyc cda minh

e khuyén khich vaing ho

e gilp cac bén tuy minh thuc hién cac giai doan cla tién trinh hoa giai.
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Gilr duoc sw ton trong doi véi cac bén gitip xay dung 16ng tin va tao méi trudng trong d6 ho dé
dang bdc bach nhitrng k& hoach ngam va san sang x{ ly nhitng van dé nhay cam.

R4t khé duy tri sy tdn trong khi mét ngudidng x& theo cach hiéu chién, gian manh, déc doan, chi
pha hodc kich ddng. Tuy nhién, hoa gidi va su tan dong khong giéng nhu viéc thichhay bang long.
Hoa giai vién khéng phai chap nhan nhitng gié tri, y kién hodc hanh vi ma phai cé su quan tam
thuc sy dén viéc trao ddi véi ngudi d6. Hanh vi ciia mot bén cé thé phananh cdm xic va nhu cau
clia ho tai thoi diém dé va hoa giai vién can dung thi, kién nhan va ddping nhiét tinh.

Tuy nhién, ton trong khdng cé nghia la ban phai chdp nhan hodc cho phép hanh vi ma ban hoac
bén khdc thay rang né hoan toan khong thé chap nhan duwoc va hanh vi d6 cé thé dé dang pha
hay quy trinh, vi du nhw nhitng phat biéu thién léch vé gidi hodc chldng téc hodc cac binh ludn cé
tinh si nhuc.

Th3u hiéu

Thau hiéu 13 kh3 ndng hiéu hoan canh tlr cach nhin, quan diém cla mot ngudi va chuyén tai
nhitrng hiéu biét d6 cho ngudi khac. Trong qua trinh hoat déng kinh doanh, thudng cé ap luc phai
thuc hién, Iam ding, bao vé vaip dat quan diém riéng cla minh. Tuy nhién, d6i vdi hoa giai vién
thi lai khédc va tap trung vao viéc hiéu ky vé nhirtng nhan thirc cla cdc bén khac nhau trong hoa
giai. Diéu nay doi héi hoa giai vién phai cd sy quan sat, tap trung va kha nang tuwdng tuong.

Thau hiéu bao gbm hiéu nhirng trai nghiém, hanh vi va cam gidc cla ngudi khac khi ho d3 trai
qua viéc d6. N6 doi hdi kha nang dat minh vao vi tri nguoi khac; khong phai la tréd thanh nguoi
khdc ma 13 trai nghiém hoan canh cGa ho nhu la cha minh. T “nhu 18” & day rat quan trong. Ban
phai biét dwoc day di quan diém clia minh nhitng phai c6 gang hinh dung va hiéu suy nghi, cdm
giac va hanh vi cia ngudi khac tlir géc nhin cda minh.

Thau hiéu khac véi ddong cam. Déng cam 1a déng y v&i quan diém cla ngudi khac va lién quan
dén trang thai cdm xuc. Sy thau hiéu doi hdi mét céch ti€p can riéng ré hon, gitt dugc sy tach
biét va khdng phai la chdp nhan ludn, ndngdm va khéng cd tinh phan xét.

S dung sy thau hiéu gilp ich cho viéc trao ddi véi ngudi ma ban hiéu duoc hoan canh cta ho va
vi vay né la vo gid trong viéc thiét 13p va phat trién quan hé vdi cdc bén. DE dugc coi la thiu hiéu,
ban can ldng nghe day du ndi dung nhitng gi dwoc noi:

e Trdi nghiém cla con ngudi - diéu gi xay ra néu ho nhin thay né
e Hanh vi cla con ngudi - ho sé lam gi, da lam gi va khéng lam gi
e Cam gidc hodc cdm xuc phat sinh tir hodc lién quan dén trai nghiém hodc hanh vi dé.

Chan thanh
Cling gidng nhu su ton trong, sy chan thanh |13 hanh vi thé hiénd hai cap dé. O bén trong 13 thong

qua sy thanh that déi vai chinh cadm gidc cia minh va vé bé ngoai d6 la théng qua nhirng hanh vi
c&i m&, ty nhién khdng phai phat sinh tir vai trd dinh san hodc ca tinh. Bang viéc thé hién minh
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theo cach nay, ban tré thanh hinh mau cho ngudi khac, khuyén khich ho lam nhw vay va tir d6 ca
hai xdy dung maoi quan hé va tang cudng kha nang x{r ly nhirng rdi ro khi tiét 16 va thao luan vé
nhitng van dé kho khan.

Ban chan thanh trong quan hé véi nguoi khac khi ban:

e Dangtin

ety nhién nhung khéng phai la mat kiém soat hodc bira bai

e gilt sy cdi m& va khdng phai dé phong ngay ca khi ban cam thay bj de doa

e khong qua nhan manh vi thé chuyén mén cta minh

e nhat quan va tranh sy khdng théng nhat gilra céc gia tri va hanh vi cda ban, gitra nhitng gi
ban nght va cdm nhan véi nhitng gi ban ndi, trong khi dé van phai gitt duoc sy khéo léo
phu hop

e san sang néu ra nhi*rng suy nghi, cdm giac ca minh khi phu hop.

Day la nhirng thai d6 cot 16i dwoc hinh thanh théng qua sy c&i mé ddi véi nhirng gép y phan hoi
tlr ngudi khdc, sy biéu hién va thoi quen cla cé nhén.

K§ nang trao ddi tao dung 1én kha nang cha hoa gidi vién trong viéc xay dwng bdo cdo va thé hién
su thau hiéu s& dugc dé cap chi tiét trong chuwong “ky nang trao ddi dé hoa giai hiéu qua hon”.
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Khung quy trinh néi trdi véi 5 giai doan cla hoa giai va dwoc néu dudi day. Phan con lai cla
chuong nay s& danh dé trinh bay chi tiét hon céc giai doan nay.

Giai doan chuan bij
Yéu cau ban dau

e Tham gia cung véi cac bén hodc c6 van cla ho
e Gidi thich vé quy trinh
e Thuyét phuc bén con lugng Iy

Hop dong hoa gidi

e Luwa chon hoa giai vién

e Théng nhat vé cac quy tac nén tang cho hoa giai, bao gdbm: viéc gitr bi mat, chi phi, thdm
quyén, dai dién va anh huwdng cta quy trinh nay téi lich trinh tai toa an hodc trong tai

e Ditdi mot cam két chinh thirc tién hanh hoa giai

e Thong nhat va chi tra tién phi hoa giai

Tié€p can ban dau va chuan bi

Hoa gidi vién sé& tién hanh tiép xuc trudc khi ti€n hanh hoa giad va thudong la thong qua dién thoai
V@i cac ndi dung:

e Tom lugc vé quy trinh

e Aitham du - va cé kinh nghiém vé hoa giai trudc d6 hay chua

e Dia chi s& duoc sir dung — chinh thirc hodc phi chinh thirc

e Aisé khai mac va trong thoi gian bao lau

e C6 dam phan giadi quyét hodc dé xuat dua ra truwdc do hay khong

e Thoéng qua thoa thuan hoa giai

e Cdc thoa thuan vé dja diém, thoi gian biéu va cac thoa thuin mang tinh thuc tién khac

e D6i khi cé thé t6 chirc cac phién hop truwdc khi hoa giai

® Cicbén trao d6i va chuyén cho hoa giai vién van ban tém lugc vé vu viéc va cung cap cac
tai liéu chirng minh, thuwong la véi moét sé luvgng do cac bén théng nhat.

Cé ba khia canh dé xem xét trong tirng giai doan hoa gidi — quan hé vé&i cac bén, quy trinh va xem
xét x&r ly ndi dung cla tranh chép.
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Viéc lya chon hoa gidi vién rat quan trong. Cac bén cé thé lwa chon hoa giai vién trén co s& ho so
bang van ban cla ho hodc thdm chi thdng qua phdng van. Cac bén cé thé yéu cau hoa giai vién
phai | chuyén gia trong Iinh vue tranh chap vi diéu nay cé loi thé |a ho quen vdi cac thuat ngir va
thd tuc chuyén nganh va cé thé 1am cac bén thoai mai. Thay vao d6, ho cling cé thé yéu cau hoa
giai vién co kinh nghiém réng cé thé dirng dang sau vu viéc, xt ly cac bén khé tinh, mang lai trién
vong thuwong mai va khéng dua ra quan diém hodc dugc yéu cau dua ra y kién.

Thuwdng thi ¢d rat nhiéu viéc hoa giai vién hodc hoa gidi vién va nha cung cap dich vu hoa giai phai
lam trwdce khi dién ra phién hoa giai. Doi khi, mot hodc ca hai bén khong chic chdn hoidc ludng lv
ma hoa gidi vién hodc nha quan ly cé ky nang va kinh nghiém thi cé thé dua ra nhitng dam bao
hodc khuyén khich, thuyét phuc déi vai cac bén dé.

Ti€p xuc ban dau

Tiép xtc s&m véi nha cung cap dich vu hodc hoa giai vién can phai mang lai cho cidc bén va cd van
clia ho cam gidc rang ho duoc an toan. Phong thai ty tin va virng vang 1a diéu cot yéu.

Can xac dinh cac bén c6 ngudi dai dién hay khéng hodc cé bén nao tham du ma khéng cé ¢ van
khong. Bén canh d6, diéu quan trong |a phai xac dinh cé thi tuc phap ly nao dang dién ra hay
khong va néu cé thi thi tuc d6 cé thé dwoc tam dirng hay khéng, cé théi han dugc phép luat quy
dinh d&i vdi quy trinh d6 hay khong. Khéng nhat thiét phai dirng thu tuc té tung khac dé tién
hanh hoa gidi mac du cic bén thuwdng duwa ra yéu cau nay.

Qua trinh ti€p xuc cling c6 thé thao luan vé cac van dé nhu:

e Lya chon hoa gidi vién (néu hoa gidi vién chwa dugc cac bén chi dinh)
e Thoi gian biéu cho hoa gidi, mét hay nhiéu ngay

e Dia diém hoa giai c6 thé duoc tat ca cac bén chip nhan

e Khang dinh vé phi hoa giai va diéu khoan thanh toan phi hoa gii

e Hoa giai vién phai tuan tha bo quy tic &ng xr.

Thoa thuén tién hanh hoa giai

Thoa thuan ti€n hanh hoa giai dit ra cac diéu kién ma hoa giai s& dién ra, bao gom ca tinh bao
mat, tham quyén giai quyét, sy mién trir cia hoa giai vién va dic quyén.v.v..

Dy thdo thod thuén tién hanh hoa giadi thwong dugc givi di trong giai doan dau dé cac bén cé thé
can nhac va dam phan néu can cé thay déi theo khudn mau chuan. Thod thuan nay thuong dwoc
ky va cé hiéu luc ké tir ngay tién hanh hoa giai.

Cho du viéc trao d6i trwdc hoa gidi dién ra la gi, muc dich va diéu khodn cla viéc tiép xuc trudc
khi hoa giai can phai rd rang. Ly tudng nhat 1a thoa thuan ti€n hanh hoa giai hodc cac hinh thirc
thod thuan bi mat khac can duoc ky két ngay tir dau dé dam bao rang trao déi, thdo luan dién ra
theo nhitng diéu kién nhu trong thda thuén ti€n hanh hoa gidi.Khi thod thuén ti€n hanh hoa giai
chua dugc ky thi hoa gidi vién sé& diéu hanh hoat déng hoa giai trén co s& bi mat ngay tir ti€p xdc
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dau tién v&i cac bén hodc c6 van clia ho va tiép xuc dé trong bat ky trwong hop nao ciling van
dugec coi la “khéng anh hudng xau” va wu ai hon so vdi nhirng théng tin dwgc dua ra sau do.

Thoa thuan vé dia diém va thuc té

Cac bén can théng nhat vé mét dia diém phu hop. Mét dia diém trung |ap cé 18 dugc cac bén va
thich m3c du ngay cang c6 nhiéu céng ty luat cé dia diém phu hop va cac bén cé thé sir dung céc
dia diém nay cho phién hoa giai. Phong dién ra phién hoa giai can phai tao ra khong khi thoai mai
va t&t nhat 1a cé anh sang tw nhién. Mbi bén can c6 moét phong riéng gidng nhau dé co thé sir
dung lam can c& ctia minh va la noi hoa giai vién s& gap riéng vdi bén dé. Diéu quan trong 1a ¢é
thé s dung dén mudn trong trwdng hop hoa giai kéo dai sau ca gid lam viéc.

Giai khat cling quan trong. M&i phong can cé d6 udng, do6 dn nhe dé nhitng ngudi tham dy cd
thé duy tri dwoc nang lvgng & mirc d6 cao. Mot s6 hoa gidi vién thich an & phong riéng. Mot s6
ngudi khdc thi thich &n tu chon tap trung nhdm khuyén khich cac bén gdp khdng chinh thirc trong
khi gidi lao. Ngdi an cung nhau déi khi c6 thé phd v& rao can va tham chi phuc héi quan hé. Trong
phan I&n céc cudc hoa gidi, thudong khong cd thoi gian gidi lao chinh thirc dé dung bira trua va
ti€n hanh lién tuc & dang nay hay dang khac trong sudt ngay lam viéc

Tém lwgc cho cac bén va gilp cic bén chuan bi

S8 tay nay md ta tinh hudng thuwdng xay ra trong hoa gidi tranh chip thuong mai trong d6 cé sy
tham gia cta luat su. Sau khi d3 duoc chi dinh, hoa giai vién sé tiép xtc véi cac bén hodc luat sw
cta ho. Hoa gidi vién can xay dwng maéi quan hé tin cay, tin tudng véi cac bén. SO tay cling dé cap
dén viéc thu xé&p ti€n hanh quy trinh va cé thé c6 mot s6 khia canh vé ndi dung ciing sé duoc lam
rod.

Trudc phién hoa gidi, hoa gidi vién thudng ndi véi luat su qua dién thoai hodc vdi cac bén néu
khong cé luat su tham gia. S& rat hitu ich khi ndi tryc ti€p vdi cdc bén, va cling dang dé goi y cho
luat suw. Doi khi cac cudc gdp truc tuyén qua dién thoai hodc truyén hinh cling dwoc st dung dé
than ch trao déi véi déi ngii tw van va chuyén gia phap luat. Mot s6 bén hodc hoa gidi vién yéu
cau c6 cac cudc gap trude khi hoa gidi hodc tham thue dia. Cac cudc gap trwc tuyén hodc gap
trudc khi hoa giai cd thé cho phép céc bén tim hiéu théng tin trudc khi ti€n hanh hoa giai, khoi
ddng qud trinh mot cidch thuan lgi va tiét kiém thoi gian cho ngay hoa giai.

Tiép xuc trudc khi hoa giadi tao co hdi dé trao d6i mét vai hodc tat ca nhirng van dé sau:

e Gidi thiéu I3n nhau va dé hoa giai vién hinh thanh quan hé

e Tim hiéu xem céac bén d3 tirng hoa gidi chwa va ky vong cla cac bén 1a gi

e Gidi thich vé quy trinh, cach tiép can va phong cach cla hoa giai vién; dua ra khai luvgc vé
nhitng gi s& dién ra trong ngay hoa giai va giai thich nhitng bin khodn ctia cac bén

e Thao ludn vé thdm quyén, ai la ngudi cé dd thdm quyén tham dy va vai trd cla ngudi cé
quyén quyét dinh

e Tim hiéu théng tin vé mdi quan hé trong ddi hinh cla mét bén cling nhw vdi bén kia
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e Hiéu duoc co s& va diéu kién dé tién hanh hoa giai; nhirng thdo luan trong hoa giai va dé
xuat trudc dé, nhirng diém dac biét trong tranh chap va cd thé cdi can tré cdc bén di dén
gidi quyét tranh chap

e D@ nghi cac bén chuan bij cc théng tin vé chi phi va tién hanh phan tich nhirng rui ro

e Thong nhat vé céc van ban duoc st dung

e Noi cho cac bén biét rang hoa giai vién cé thé kiém tra vi tri ciia ho va cac lya chon vé vai
tro cta hoa giai vién

e Tuwvan va hudng dan cac bén chuin bi cho hoa giai; tédm tat vé vu viéc, [am thé nao dé ho
str dung phién hop chung mét cach hiéu qua nhat, trao d6i vé viéc ai s& dua ra trinh bay
khai mac va kéo dai bao lau.

e Khuyén nghi cac bén duwa ra hodc tham chi trao d6i dy thao thod thudn hoa giai thanh
trong mot khuén mau phu hop dé cé thé thdo luan trong ngay hoa giai.

Tai liéu

Mbi bén thuwong ty minh chudn bi mot bao cdo tém tat vé vu viéc clia minh va giti cho hoa giai
vién cling nhu cho bén kia trudc thoi diém d3 thoa thuan trudce khi tién hanh phién hoa giai. Bdo
cao tédm tat nay thudng dai tir 2 d&n 10 trang va thudng |a tai liéu cé gid tri dé tap trung cac bén
vao nhitrng van dé thuc su dang cé tranh chap. Thong thudng, cac ban tdm tat nay s& kém theo
13 céc tai liéu chirng minh. M6t s6 bén ty dwa ra va mot s6 hoa gidi vién lwa chon cach hoi céc tai
liéu mat ma chi hoa giai vién duoc doc.

Moi hoa giai vién can phai tim cach tao sy can bang gitta chuan bj day du chi tiét dé hiéu vé tranh
chap va duoc coi 1a cap nhat thong tin, nhwng tranh chim dam trong céc tiéu tiét. Mrc d6 doc va
chuan bj cho hoa giai 1a tuy thudc vao lwa chon clia mdi hoa giai vién va cac bén trong tirng vu
viéc.

Mot s6 hoa giai vién thay viéc tdm tat tranh chap vao trong mdt mit gidy, st dung ban do6 tu duy
hodc cac ki ndng khac s& cé ich. Mot s6 hoa gidi vién khac dé nghi cac bén cung cdp danh muc
céc tai liéu co ban can doc, cé thé 1a 8 hay10 tai liéu trong rat nhiéu tap tai liéu. Mot y twdng khac
cho cdng tac chuan bj d6 |a danh thoi gian xac dinh nhitng gid dinh cla minh sau khi d3 doc tai
liéu dé roi cé thé nhan dién ra ching va dit chung ra ngoai é.

Viéc hoa giai 13 cong viéc kho khan va cong tac chuin bj rat quan trong. Thoi gian dAu tw vao viéc
chuan bj clia hoa giai vién va cac bén sé khién quy trinh dién ra thuan lgi va cé thé day nhanh con
duong di dén hoa giai thanh.

Tuy nhién, viéc chuan bi qua ky cé thé xen vao va anh huwdng dén viéc hoat dong cé hiéu qua véi
tu cach |a mot hoa gidi vién; lam xdo tron tu duy, cho phép céc gia dinh di vao hiéu biét va can
tré hoa giai vién tap trung hét strc vao nhirng gi dang dién ra.

Viéc chuan bj t6t s& cho phép hoa gidi vién thay thoadi mai va danh nang lvong cling nhu sy quan
tam ctia minh vao quy trinh va gilp céc bén cé duoc sy thoai mai dé.
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Chuén bi cho ngay hoa giai

Trong ngay hoa giai, phan I&n hoa giai vién déu mudn dén sém, di quanh toa nha va bé tri phong
hop chinh, sdp xép ché ngdi va cac yéu td khac.

Khi cé can bo ho tro, hoa giai vién can thdng nhat nguyén tac chung vé viéc tro Iy sé lam nhitng
cOng viéc gi trong ngay hoa giai. Hoa gidi vién cling cé thé lam cdi gi d6 ma anh ta/cé ta mudn ty
minh lam, vi du nhu chao hoi cdc bén viét 1én badng. Chuong tiép theo cla S6 tay sé dé cap day
dd hon vé vai tro clha tro ly cho hoa gidi vién.

Hoa giai vién can kiém tra:

e Cong tac chuan bj don ti€p — cac bén can dugc hudng dan dén phong riéng clia minh

e Phong hoa giai — dia diém, tinh riéng tu, nhiét do, s3p xép chd ngdi, dién thoai, bang ghi,
but

e Chuan bj d6 an/udng nhe cho ngay hoa giai

Dia diém nha vé sinh va khu vuc hat thudc.

Hoa gidi vién can c6 cdm gidc san sang cho viéc bat dau ngay lam viéc.

Gap cac bén

Hoa gidi vién sé gip cac bén & khu vure |18 tan hodc trong phong riéng ctia ho. Néu khéng tiép xuc
v3i cac bén ma chi tiép xutc vai cé van cla ho trudc ngay hoa gidi, thi viéc gidi thiéu dac biét quan
trong va viéc st dung tén goi can phai dugc thong nhat. Hoa gidi vién thudng cung cap théng tin
tai giai doan nay vé ho du kién nhitng gi dién ra, cling nhu kiém tra cac thong tin thuc t&€ va nhu
cau cla cac bén; vi du nhu giai lao dé hat thudc hodc thoi gian déxir ly .

Céc bén can thoi gian dé 6n dinh va tap hop ngudi trong nhém minh. Khi ho d3 san sang, hoa giai
vién s& gdp riéng tirng bén va ddm bao rang tat cd cac bén biét diéu gi xay ra va theo trinh ty nao.
Hoa giai vién can biét nhu ciu cu thé cla tirng bén, vi du nhu tam ngirng dé hat thudc hodc thoi
gian dé tran tinh hodc giai quyét nhitng khiém khuyét. Hoa giai vién can lam bat ky nhirng gi can
thiét dé cdc bén cam thay thuan tién va thoai mai.

Cac cudc gap riéng ban dau

Trong cac cudc gap riéng ban dau, hoa giai vién cé thé trao dbi vé viéc ky thoa thuan tién hanh
hoa giai, xac dinh vé thdm quyén, tén goi cla nhirng ngudi tham gia va cd gidi han vé thoi gian
hay khdng. Hoa gidi vién cling c6 thé dé xuat kha nang két hop cac cudc gdp modt cach khac nhau,
gap chung va gdp riéng, va trao ddi vé bat ky van dé gi ma cac bén dua ra.

Hoa gidi vién can thu x&p gap cac bén tham gia cudc gap chung dau tién, néu cé t6 chirc, trong
d6 khang dinh bén nao s& dua loi phat biéu trwdc va ai s& 1a ngudi phat biéu mé dau cho tirng

2. .
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nhém. Dai khi, nhitng cudc gdp riéng nhu nay rat ngdn trong nhiéu truong hop khéc thi cac cude
gip ban dau thuong kéo dai hon; hodc |a hang loat cac cudc gdp riéng dién ra truwdce khi cac bén
di dén véi nhau.

Phién hop chung dau tién

Trong qua trinh chuan bi, hoa gidi vién can suy nghi vé viéc cdc bén s& ngdi & dau trong phién hop
d4u tién, cé thé sap x&p chd ngdi theo hudng cho phép mbi nhédm déu cdm thay thoai mai, dong
thoi dé cho ho ¢ thé ndi véi ding ngudi. Cac bén ngdi canh nhau hay d6i mat véi nhau, déi dién
hay la ngdi hai bén cla hoa giai vién? Diéu nay rat quan trong. Phong hop va ban cd thé cho thay
viéc bé tri chd ngdi sé dwoc sap x&p nhu thé ndo, nhung hoa giai vién can quyét dinh bé tri theo
cach t6t nhat dé khuyén khich su trao déi gitra cac bén. CS thé phai quan ly rat nhiéu ngudi hodc
nhiéu bén, nhung hoa giai vién 13 ngudi quyét dinh ai s& ngbi dau.

D6i khi, sau khi tham van véi cac bén, hoa giai vién cé thé quyét dinh rang khong phai tat cad moi
ngudi trong nhém clia mdi bén déu tham gia vao phién hop khai mac; nhung cling ¢ thé str dung
cudc gap d6 nhu la co hdi dé moi ngudi biét ngudi ma minh s& lam viéc cling trong thoi gian hoa
giai.

V@ cach thirc moi ngudi lién quan vao phong hop chung, cé thé ti€én hanh gidi thiéu nhau khéng
chinh thitc ngay tir clra. Cling rat hitu ich khi thay d6i ché ngdi cho nhitng phién hop chung tiép
theo dé thay d6i su nang déng va mang lai cam giac khac la cho cudc gip.

Nhitng diém khéc can can nhic ngay tir dau la:

e Duy tri si quan ly chit ché hop ly d6i vdi thu tuc. Ban [a ngwdi hd tro ti€n hanh quy trinh
dugc trao nhiém vu tao moi trwdng cé |gi cho viéc tham gia va trao déi. Cac bén sé& nhin
vao cach ban thuc hién viéc kiém soat va diéu hanh mét quy trinh cong bang trong dé y
ki€n trinh bay clia moi ngwoi déu duoc Iang nghe. Can bang diéu nay véi viéc ai cling cé
thé néi - ngudi ndo dé ma cdc bén cé thé ndi va mudn lam viéc cung.

e SUr dung truc gidc cla ban. Khdng ai cé thé viét kich ban cho cudc hoa giai va tinh hudng
phat sinh doi hdi su khéo léo x{r ly va tinh sdng tao. H3y thé hién sy linh hoat va tinh chinh
danh cdia minh.

e Giam tdi thiéu viéc ghi chép. Ghi chép lam mat di ti€p xuc truc gidc va tip trung vao nhirng
gi ngudi khac dang ndi. Néu can, hay dung thoi gian gitra cac cudc gap dé ghi chép lai
théng tin.

e Hoa gidi vién tao ra béi canh va phong théi cia ngay hoa giai.

M& dau cua hoa gidi vién

Viéc m& dau cha hoa gidi vién cé bén muc dich chinh:
e Tao ra bau khdéng khi cho hoa giai nén can st dung ngdn ngit tich cuc nhat cé thé
e Xdac dinh vai tro va thAm quyén cta hoa gidi vién
e Nhan manh can c phap ly cho viéc hoa gii
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e D& bat dau dai thoai gilra cac bén.
Hoa giai vién thuwdng chuan bi trwdc phat biéu mé dau cda minh. Hay chuan bi danh muc cac van
dé can noi trong phat biéu m& man cda minh, cé thé bao gom:

e Gidithiéu va cach xung ho

e Vaitro clia hoa giai vién — vo tu, hd tro trao ddi va gilp cac bén dam phan

e Phién hoa gidi s& tién hanh nhu thé nao, thoi gian viéc si dung linh hoat céc phién hop
riéng va hop chung

e Cdac nguyén tac ma moi ngudi dong y: bi mat, khéng dinh kién; khdng cé tinh rang budc
cho dén khi thda thuan dwoc lam thanh van ban va dwoc ky; cac bén cé quyén di dén thoa
thudn hoa giai thanh; cac bén la ngudi dua ra quyét dinh.

Cho du phéat biéu mé dau dugc chuan bj ki nhu thé nao di chdng nita thi hoa giai vién van phai
dd linh hoat dé lam khac di néu thay can thiét. Viéc m& dau cla hoa gidi vién c6 thé két thic dé
c6 thoi gian cho ddi thoai va tat nhién 1a dé dwa ra cdc cau héi. Trong mét sb trudng hop, cudc
hop cé thé can tam nglrng hodc hdy bd va trong trudng hop khac thi cé thé kéo dai hét budbi sang.
Khai mac cla hoa giai vién nén ngan gon, cé thé chi 1a vai phdt, nhwng can tao mot mdi treong
c6 li cho viéc trao déi cé hiéu qua va chinh hoa giai vién 1a ngudi dan dat phién hop. Viéc khai
mac khong t6t cd thé cé dnh hwdng tiéu cye 1au dai dén cac bén va ca quy trinh. Néu duwoc trinh
bay hop ly, khai mac ca hoa giai vién cd thé gitip xua tan nhirng nghi ngd, nang cao mirc d6 thoai
mai cla cac bén va bat dau thdc day bau khong khi hop tac gitta cac bén.

Tao ra sac thai cho phién hoa giai

Hoa gidi vién cd vai trd quan trong trong viéc tao ra sic thai cho phién hoa giai trong d6 khuyén
khich suw tham gia, ton trong va tuong tac hitu ich. Trong ly twdng, hanh vi cta hoa gidi vién sé tr&
thanh hinh mau dé cac bén va ngudi khac trao d6i vdi nhau trong qua trinh hoa gidi. Nhitng hanh
vi ¢é tinh bao quat nhu tiép xtc bang anh mat véi nhitng ngudi ngdi quanh ban, cé phan hoi déi
v&i nhitng tin hiéu khong 16, va dam bao rang moi ngudi cé co hoi dé kiém chirng lai hiéu biét clia
minh vé quy trinh cling nhu s&r dung mét chut hai huéce sé gép phan lam cho méi truéng cé loi hon
cho viéc hop tac gitta cdc bén. Mirc d6 thu théi va ndng lwong ctia hoa gidi vién sé cd tac ddng nhat
dinh hinh thanh 1én muc tiéu dé dat dwoc nhirng tién trién trong hoa giai.

Xac dinh tham quyén va vai tro cta hoa gidi vién

Théng thudng, cac bén sé chi dinh hoa gidi vién cho nén khdng can thiét phai gidi thiéu chi tiét.
Cac bén ciing xac dinh trwdc rang hoa giai vién khdng cé xung dot vé lgi ich khi tham gia hoa giai.
Né&u xuat hién kha nang xung dot loi ich trong khi hoa giai thi can phai ngay 1ap tirc thdo luan vai
cac bén. Hoa giai vién khong thé bd qua viéc nay véi hy vong rang né sé khong bi phat hién hoic
khong cé anh hudng gi bdi xung dot lgi ich nay co thé lam pha hdy danh ti€ng cla hoa giai vién
cling nhu niém tin ca cac bén vao quy trinh hoa giai.

V& vai tro cOa hoa giai vién, t6t nhat can lam rd rang van dé thudc vé cac bén va do cac bén ganh
chiu. Ho con phai ¢ trach nhiém lam viéc cung vdi nhau dé tim ra mét gidi phdp. Mot sé hoa giai
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vién con néu rd vé vai trd cla ho la danh gid va kiém tra vi thé, y twdng va cdc giai phap. Tham
quyén cla hoa gidi vién chl yéu duoc hinh thanh qua viéc thé hién sy ty tin, sy sdn sang va
nhuan nhuyén véi quy trinh.

Nhan manh cac quy tic nén tang — cac nguyén tac
Thong thudng, cé thé tédm tat cac quy tic nén tang nhu:

e Ngudi co quyén quyét dinh can dong vai tro tich cyc trong hoa giai va lam viéc véi hoa
gidi vién dé tim ra giadi phap; cac bén cé quyén kiém soat déi vai két qua dau ra

e Quy trinh khéng tao ra dinh kién va nhitng gi dwoc ndi ra hay nhin thay trong quy trinh
hoa gidi ma khdng duwoc phép cdng bd thi dugce coi la bi mat néu tranh chap duwoc chuyén
qua thu tuc té tung.

e Quy trinh hoa giai phai bi mat dudi hai géc do. Nhirng gi xay ra trong hoa giai la bi mat
ddi véi cdc bén va hoa gidi vién trir trudng hop cdc bén cé thoa thuan khac. Cac cudc gap
riéng gilra hoa giai vién va tirng bén la bi mat hoan toan, trir trwong hgp hoa giai vién
dugc phép chuyén ti€p thdng tin do. T4t ca nhitng ngudi cé mat phai tudn thi thda thuan.
Ho sé ty minh ky vao thoa thuan hodc cé dai dién thay mat cho ca nhém ky vao.

e Khéng cai gi duoc coi la cudi cung hodc cé tinh rang budc cho dén khi mét thda thuan
duoc lam thanh van ban va duoc ky. Diéu nay cho phép cac bén ty do tim kiém y tudng
va céc lya chon ma khéng bi rang budc vao ching. N6 duwa vao cach tiép can “cai gi xay ra
néu...” von rat cé gia tri trong hoa giai.

e Khang dinh rang tat ca cac bén d3 tuyén b6 ho cé di tham quyén dé giai quyét tranh chap.
Né&u van dé tham quyén phat sinh & bat ky giai doan nao thi hoa giai vién can phai trao
ddi tinh thuc té€ cta no, vi du nhu ti€p cin vai bén kia ngoai thoi gian hoa gidi néu can
thiét phai thay d6i cap c6 thdm quyén. Hoa gidi vién c6 thé dé cip dén céc thda thuan cu
thé trong vu viéc dé vé thdm quyén khi khai mac néu dugc cac bén lién quan cho phép.

Phac thao hoat déng trong ngay hoa giadi — quy trinh

Hoa giai vién c6 thé khuyén khich cac bén tan dung cac co hoi trong ngay hoa giai. Pay |1a co hoi
dac biét dé két thuc tranh chap va céc thu tuc cé lién quan va théng nhat vé nhirng gidi phap ma
khong thé dat dwoc & bat ky dau. Didu quan trong déi vdi hoa giai vién doi khi la nam va quan ly
duwoc ky vong, vi du nhu, bang viéc néi rang phién hoa giai ¢ thé kho khin, cdng thang va cac
bén cé thé khdng dat dugc tat ca nhirng gi minh mudn, nhung can phai tim ra mot giai phap ma
céc bén déu cé thé chap nhan duorc.

Cling rat hitru ich khi v& ra mét birc tranh vé ngay hoa gidi vdi nhirng quy trinh rat linh hoat va
khong c6 thd tuc nao cing nhac, nhu danh thoi gian trao déi riéng trong nhédm ma khong cé hoa
giai vién, trong phong riéng vdi si tham gia clia hoa giai vién di lai gitta hai bén, hodc vdi s tham
gia clia tat ca cac bén quanh ban, hay t6 chirc cac phién hop vdi s tham gia cla cac thanh vién
khac nhau trong cadc nhém. Vi du, cé thé Ia luat sw lam viéc cung vdi nhau vé nhitng van dé cu
thé trong khi d6 nhitng nhan vat khac danh thoi gian trao déi véi nhau vé nhirng van dé khac.
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Bang viéc dua ra nhitng kha ndng nay, hoa giai vién thay va quan ly duoc ky vong clia cac bén va
giam thiéu nhirng nhan t& bat ngd cho cac bén.

O cac doan nglrng trong khi phat biéu khai mac, hoa gidi vién can cho cac bén co hdi dat ra cau
hoi dé qua d6 xac dinh duwgc tAm quan trong cla su rd rang va hiéu biét vé quy trinh.

Tém lai, viéc khai mac ctia hoa giai vién can tich cuc va tu tin dé cac bén cdm thay rang ho di trao
cho dung nguai.

Phat biéu khai mac cha cac bén

Sau phat biéu cla hoa giai vien, mbi bén thuwong dua ra phét biéu khai mac cla minh. Hoa gidi
vién phai théng nhat vdi cac bén trudc vé viéc ai s& phat bidu trudc — thong thuwdng 1a ngudi dua
ra yéu cau — va ngudi nao trong nhém sé thyc hién phat biéu nay.

Cho du ai la ngudi phat biéu thi hoa gidi vién van cé thé:

e nh3c lai cho cac bén biét vé thdi gian ma mdi bén cé cho phét biéu khai mac cia minh
nhu d3 duoc théng nhat trudce

e d@é nghi ngudi nghe chi y tap trung vao nhitrng gi s& ndi va goi y rang ho cé thé ghi chép
nhitng y twdng va s& co thai gian dé trao ddi sau khi két thic phan phat biéu khai mac

e khuyén khich cac bén ndi tryc tiép vdi nhau

e moi cac thanh vién khac cia nhdm bé sung nhitng gi d3 trinh bay.

N&u thay rang cac bén cé nhitng cdm xic manh mé daéi véi tranh chap, hoa giai vién c6 thé thira
nhan diéu ndy mot cich cdi mad. Hoa gidi vién khéng nén so nhitng cdm xic manh mé dé, co hoi
dé thé hién va giai thich vé cam gidc manh liét d6 cé thé giup ich cho cac bén va cho quy trinh
hoa giai.

Trong khi cdc bén trinh bay, hoa gidi vién can thé hién sy quan tam truc dién dén ngudi néi. Diéu
nay cé nghia la ghi chép cang it cang tot va gil ti€p xuc bang mat véi ngudi néi. Cling rat cé ich
néu hoa gidi vién thinh thodng lwdt mat quanh ban - bdi ai d6 cé thé can duoc ghi nhan bang
nhitng clr chi phi ngdn ngit, ngan gon rang sy tirc gidn hodc khdng dong y clia ho da dugc cha y.

Hoa gidi vién can diéu hanh phan trinh bay bang viéc 1an lvgt moi moi doi phat biéu, 1ang nghe,
gitr anh mat giao ti€p nhe nhang dung ltc va cdm on tirng ngudi d3a trinh bay.

Sau phan phat biéu khai mac, hoa giai vién ¢ thé khuyén khich céc bén tiép tuc trao déi va cho
phép dai thoai gitra cac bén dwoc ti€n hanh mién 13 né cé tinh xay dwng. Ciing cé thé hitu ich khi
tao ra mot cdi goi la chuong trinh cho ngay hoa giai, cé thé don gian |a cung vdi cdc bén 1én danh
sach vé nhitng linh vuc can x{r ly dé di dén mot gidi phap. Day cé thé |a budc dau tién dé di dén
hop téc gidi quyét van dé. Quy trinh linh hoat, nén hoa giai vién cé thé quyét dinh tiép tuc phan
hop chung vé&i cdc bén hodc cé thé tam ngirng trudce khi triéu tap hop lai hodc dé t6 chirc cac
phién hop riéng vdi tirng bén.
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Cudi phién hop chung ban dau, hoa giai vién cé thé nhic cac bén vé mirc d6 bi mat cao hon trong
cac phién hop riéng. Hoa giai vién can quyét dinh ai 1a nguwdi minh s& gép trwdce khi bat dau phién
hop riéng va cdng b6 diéu nay mot cach tu tin tai cudc hop chung hodc véi tirng bén trong phong
riéng cha ho. Déi khi, dac biét la trong hoa gidi nhiéu bén, thoi gian biéu cho cac cudc hop riéng
|a rat can thiét. Cho du hoa gidi vién quyét dinh nhu nao di nira thi cac bén r&i phién hop chung
ban dau can phai cé cam gidc tin tudng rang hoa giai vién s& diéu hanh ngay hoa gidi mot cach
c6 hiéu qua.

Giai doan tim hiéu théng tin c6 thé bat dau sau khi két thac phién khai mac, trong d6 hoa gidi
vién cé thé thlr xay dwng mdt chuong trinh 1am viéc cho ca ngay, cé thé bang viéc st dung bang
viét. Mot s& diém chung cé thé duwoc néu ra cling nhu nhitng van d@ con tranh chap va nhitng
van dé gi can trao d6i dé dat dwogc mot thoa thuan. Tuy nhién, ngay ca khi cac bén d3 lam viéc
cung véi hoa gidi vién theo cach nay thi tirng bén van cé thé mudn trao ddi véi hoa giai vién vé
nhitng van dé bi mat trong phong riéng an toan.

D6i khi, hoa gidi vien c6 thé muén di thang tir phan mé& dau dén ngay phan mic c3, dic biét Ia
khi cac bén hodc cd van cia ho muén lam nhw vay, hodc khi van dé duwong nhu don gidn. Tuy
nhién, giai doan kham phd van cé nhitng muc dich quan trong, bao gdm ca viéc xac dinh nhitng
lgi ich chinh yéu s& cho biét quyét dinh cla céc bén vé viéc gidi quyét tranh chap.

Dam phan doi khi mdi chi tién hanh so bd trudce khi hoa gidi hodc da that bai va cac bén can sy
gitp d& cha hoa giai vién dé 1am rd nhirng gi ho mudn dat duoc va diém t6t nhat ma ho co thé
bat dau hodc bat dau lai. Vai tro cla hoa giai vien & day thudng 1a binh thuong hda viéc hoa giai
dé va cho phép cac bén ti€p can vu viéc theo mot cach khac.

Co ban, giai doan tim hiéu nay gbm mdt s cudc gap va tap trung vao:

e trao ddi v&i tirng bén va nhém cda ho: vé qua khi, hién tai va twong lai, vé tinh tiét ma
ho thay va cdm xuc cla ho; vé hang loat cdc van dé nhu: phép ly, thuong mai, cd nhan

e tiép tuc xay dwng long tin: hoa giai vién can phai xay dwng va cung ¢d quan hé d3 c6 dé
c6 dwoc sy tin twdng ctia moi bén rang hoa giai vién khong thién vi va cd thé tin tudng dé
cung cap cac thdng tin mat, bao gdm ca viéc trao d6i vé nhirng diém yéu, mic du théng
thudng khéng phai ngay trong phién hop dau tién

e co hdi dé bdc 16 cdm xuc: hoa giai vién xay dung long tin bang viéc kién tri ghi nhan va
thtra nhan cdm xuc cda cac bén

e xac dinh nhirng van dé quan trong: cic bén rat dé dang mat phuwong hudng vé van dé
thuc chat [a gi khi tranh chap bao trum va phirc tap; hoa giai vién can cd gan hiéu van dé
thue sy con vwdng giita cac bén la gi

e phan biét giira nhu cau ciia moi bén vé&i mong mudn va quyén ho yéu cau: hoa giai vién
can khuyén khich mdi bén xem xét lai nhu cau va Igi ich cla minh, twéng twong va can
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nhac dén nhirng gi ma phia bén kia can. Xay dyng l1én nhitrng vién canh va gitp cac bén
lam nhu vay la k§ ndng séng con déi vai hoa giai gidi vién

e kiém tra chat lwong cta viéc trao doi trwd'c day va cai thién nd: hoa giai vién cd thé gilp
cac bén cung cap thdng tin cho nhau va cé duwoc mot birc tranh rd rang hon vé cach ma
mdi bén nhin nhan vé sy viéc

e vén man nhirng chwong trinh gidu kin: tim ra déng lwc cda mot bén cd y nghia I&n déi
V@i hoa gidi vién - thdm chi c¢d van cla mot bén déi khi cling thay bat ngd vé cadi ma than
chd minh dwa ra. Hoa gidi vién can phai dugc cdnh bdo vé nhitng tin hiéu va manh méi ¢
thé gitp ho tim ra dugc nhu cau thuc sy va tir d6 di dén nhirng trao ddi vé cai gi co thé
thuc sy dap ing dugc nhitng nhu cau nay.

e Xay dwng chién lvoc dé dat dwoc thoa thuln: trong giai doan kham pha, hoa giai vién
c6 thé bat dau lam viéc v&i cac bén dé phac hoa vé hinh dang tong thé cla thda thuan
giadi quyét tranh chap ma khoéng dat ra bat ky mot chi sd nao trong giai doan nay va luén
dé m& kha ndng cho con duwdng khic dé di dén hoa gidi. Sau do, cac chi tiét cu thé cla
théa thuan cé thé dwoc hinh thanh & nhirng téc d6 khac nhau.

e chuan bj cho phan kiém tra thuc té va quay tré lai danh gia rdi ro: diéu co ban déi vdi hoa
gidi vién 13 cd su hoa hop tét trwdce khi kiém tra vé nhirng diém yéu clia mot bén trong vu
viéc hodc trao déi vé viéc danh gia rdi ro & mirc do chi tiét. Viéc hoa giai gidi quyét tranh
chdp hau nhu ludn bao gbm sy diéu chinh vé vi thé dua trén nhan dinh méi vé rdi ro. Néu
ra viéc danh gia thuc t& nhu |a mot hoat dong trong giai doan sau cta quy trinh (cé thé |a
trong giai doan mac ca, néu cac bén sa lay) cd thé chinh thirc hda nd va quan ly dugc ky
vong cla cac bén - mac du mot s6 hoat déng hoa gidi dugc ti€n hanh ma khdng cé nhirng
trao d6i khé khan bai vi cdc bén da danh gid lai rdi ro cda minh va di dén théa thuan hoa
gidi thanh vdéi sy ho tro clia hoa gidi vién theo nhitng con duwong khic.

Str dung cac phién hop chung va riéng

Hoa gidi vién can dinh luvgng loi thé va bat lgi xdy ra khi quyét dinh khi ndo thi lam viéc chung va
khi ndo thi lam viéc riéng. Khong cé mdt mau hinh ndo cd dinh. Hoa gidi cé thé bao gom bat ky
hinh thirc ndo, tir viéc ti€n hanh phién hop chung kéo dai dén viéc t6 chirc hang loat cac phién
hop riéng v&i cac bén. Thong thuong 1a suw két hop ca hai, nhwng viéc can bang gitta hai hinh thirc
nay can dugcdiéu chinh theo cach ti€ép cdn cla cac bén ddi véi tranh chap va déi véi nhau va
khéng phai bdi vi ca nhan hoa giai vién thich lam theo cach nay hay cach khac.

Méc du van gitt trdch nhiém chung ddi véi quy trinh, nhung hoa gidi vién can san sang trao cho
cac bén quyén lya chon. M6t bén co thé khdng thich gdp véi ddi thd trong mdt cude hop chung
bai vi lich s phirc tap cla tranh chap. Hoa giai vién cé thé khuyén khich bén d6 rang cudc hop
c6 thé dua dén co hoi dé tién trién bang viéc hira rang s& chd tri phién hop mét cach chit ché
v@i cdc muc dich va quy trinh rd rang. Cudi cung, cac bén la nguwdi quyét dinh déng y tham dy
phién hop chi khéng phai la do hoa giai vién nai ni.

Phién hop chung cho phép moi ngudi dwoc nhin va nghe thay nhitng gi dang dién ra va lya chon
cach thirc gép phan gidi quyét tranh chap va vai tro trung |ap cla hoa giai vién don gian 1a lang
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nghe va ghi nhan. Déi vdi hoa gidi vién, phién hop chung duwdng nhu rét rai ro, nhitng van dé
khong tinh td&i c6 thé xay ra, do vay can phai cé ki ndng quan ly con ngudi va quy trinh. Thém vao
d6, cac bén khongdé bac 16 nhitng diém yéu trén ban thao ludn va cac cudc thao luan cé thé dé
dang bi sa I3y hodc d6 v&, cd thé ndy sinh tirc gidn hay néi ndng. Nhung, phién hop chung thuwong
la céch thire st dung cé hiéu qua thoi gian va la céch thire hiéu qud dé truyén tai thong tin gilra
cac bén va hinh thanh |én nhitng y twdng.

Hoa gidi vién cé thé khuyén khich cic bén t6 chirc hodc tham gia vao phién hop chung véi nhiéu
muc dich. Phién hop chung c6 thé mang dén co hoi cho:

e moi ngudi dugc lam viéc cung nhau va cung thé hién cam két cia minh
e xay dung quan hé giita cac bén

e nhin thdy tdc déng vé tirng y twdng va chu dé cu thé déi vai bén kia

e tiét kién thoi gian trong chia sé théng tin

e giadi quyét dugc nhirng van dé ky thuat hodc thuc té

e chia s mong muén dat duoc tién trién

e 1am r& nhitng gi d3 théng nhat va nhirng gi con phai trao déi.

Phién hop riéng cho phép mbi bén co hdi dé tw do x{ ly nhitng vin d& nhay cdm va kho khin
cung vai hoa giadi vién ma ho tin tudng. N6 cho phép hoa giai vién hiéu duwgc nhu ciu va lgiich ca
nhan théng qua nhirng trao d6i sau va cho cac bén thoi gian dé:

e phan anh nhitng gi dang dién ra va nhitng gi ho da nghe duoc

e tailap nhém; tap hop nhirng suy tinh cda ho

e phuc hdisau phién hop khé khan hodc dang that vong; thw gidn

e nodithang v&i hoa gidi vién va vdi nhau vé moi khia canh ctia vu viéc khi tin twdng rang hoa
giai vién sé khong mang nhirng n6i dung bi mat do cho bén kia ma chua cé su cho phép

e |&n k& hoach, chuan bi hodc tap duot hodc nhan tro gitip cla hoa gidi vién vdi tu cdch nhw
la ngudi huan luyén

e tham van vdi nhitng ngudi khéng tham gia vao hoa giai

e giit thé dién bang viéc quyét dinh bi mat thay d6i quan diém.

Tuy nhién, s& la ngdy tho néu hoa giai vién ky vong céc bén tiét 16 nhiéu théng tin nhay cam trong
phién hop riéng dau tién. Cac bén cling nhu ¢ van cla ho thudng can trong trong giai doan nay
va thuong ti€p tuc khang dinh thé manh trong vi tri m& man ca minh khi bat dau phién hop
chung.

Hoa gidi vién phai cé dugc niém tin cha cac bén. Théng qua ngdn tlr va hanh vi phu hgp, hoa gidi
vién phai dé tirng bén chdc chan rang ho s& an toan khi trao niém tin d6 cho hoa giai vién. Sau
dd cac bén thuwong cdi md dan va béc tryc va doéi khi thdm chi ngay trong phién hop riéng dau
tién.

Trong phién hop riéng dau tién, hoa giai vién cé thé nhac cac bén rang day Ia cudc hop kin va sau

dé dua ra cau hoi mé dé bén dé ndi vé bat ky diéu gi ho muén. Trong cac phién hop tiép theo, diéu
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quan trong d6i vdi hoa giai vién chinh la cé duwocy twdng vé céi dang thao luan la gi, nhung luén
c&i mé& dén nhan nhitng gi ma bén dé cho rang cap thiét. Cac bén dua ra chwong trinh va hoa giai
vién phai linh hoat dé c6 thé dapirng dwoc nhu cdu cla céc bén. Hwdng téi hoi thoai trao ddi chi
khong phai [ phdng van; do vay, mot danh sach cac cau hoi chuan bj san rat dé gy (rc ché thay vi
gilp hoa gidi vién tim ra cdi gi thye sy 13 van déd day va cdi gi cd thé phl hop.

Quan ly thoi gian 13 y&u t6 can cin nhac trong céc cudc gap riéng, ddc biét trong giai doan dau
cla hoa gidi. Mét nhém sé rdi phién hop chung ma tai d6 nhdm bén kia thudng dua ra tuyén bd
manh m& vé yéu cau cta ho nhung sau dé phai danh thoi gian chd doi khi ma hoa giai vién lam
viéc cung véi nhém kia. Didu nay cé thé gay cing thang va hoa giai vién can phai quan ly duoc
van dé nay, cé thé bang cach gti cho ho tin hiéu vé thdi gian ho s& phai che doi, c6 thé 1a xac
dinh cho ho mdt nhiém vu hodc ¢ thé |a dwa bén d6 téi phong cla ho va giai thich vé thoi gian
s& danh cho nhdm bén kia dé kiém tra nhitng phaning tirc thdi néu co.

Ngoai ra, khi lam viéc riéng véi mot bén, hoa giai vién s& chju rui ro cho rang ho la d6ng minh cla
bén do, thong qua nhitng nhan dinh hodc hanh vi cé tinh déng cam, hodc bi nhin nhannhu |a
dirng vé quan diém cla bén kia khi phaning déi véi nhitng chl dé khong may thuén lgi dang
phat sinh hodc khi kiém tra thuc tién.

Lam thé nao dé kham pha trong phién hop riéng

Khi di chuyén gitra cac phong, hdy can trong v&i nhitng ghi chép clia minh. Day cé thé 1a nhirng
thong tin mat va didc biét cac s6 liéu c6 thé dugc doc rat dé dang, tham chi khi daup mat giay.
Tuong ty nhu vay, can ddm bao chic chan rang clra s6 kinh hodc clra di kinh trong phong riéng
khéng lam lot théng tin trén bang cho nhitng ngudi khac di ngang qua.

e Tang cudng tinh bi mat ngay tlir dau cla cac cudc gap riéng

e SU dung ciu hoi m& va danh dd thoi gian cling nhw sy im [3ng d&€ dén nhan cau tra |

e (6 gang ngdi gan bén tranh chap thay vi ngdi gan ¢6 van ctia ho va dé nghi bén dé néi mot
cach ty do, thodi mai

e Moiluat sw tham gia va khéng ¢ ngan can ho 1an ap viéc trao doi

e Chuy ling nghe, quan sat ndi dung cach truyén dat, ngén tir va ngén ngit co thé. Sw khong
nhat quan gilta ching hay cé thé rat quan trong va dang dé néu cau hoi

e Dam bao can bang thoi lwvong cho phép cac bén néi nhiéu hon 1a hoa giai vién

e Thim do mot vai chi d&, nhung san sang dé lai mot vai van dé thao luan sau. Hoa gidi
vién d6i khi thanh céng trong viéc khoanh ving toan bé van dé vé trach nhiém ma khéng
can phai quay lai xem xét né lan nita, diéu nay cho phép cac bén dat duwoc thda thuan
cudi cung khi chi trao ddi vé két qua lién quan dén tién té va nhirng két qua khac.

e Theo d&i thoi gian va nhd dén bén kia - ban ciling ¢ trach nhiém d6i vdi ho va cé thé giai
thich rang moi ngudi can cé cam gidc 1a mot phan cla quy trinh dé cé thé di dén gidi phap
hoa giai thanh

e Tém tat ndi dung cho dén cudi phién hop va sit dung ban tém lugc dé dé cling cd tinh bi
mat va kiém tra cai ban c6 thé chuyén cho nhém kia, néu cé.

2. .
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e NE&u c6 mdt nhiém vu cu thé va hiru dung bén dé phai lam, hdy dé nghi ho lam diéu dé,
khdng phai chi ndi 1a tdéi mudn ban nghi thém vé vu viéc cla ban bai diéu nay kho cé thé
tao ra nhirng tién bd

e Dit cdu hdi mé cudi cung—Con diéu gi ma ban mudn téi biét thém tai giai doan nay khong?
Hay nhitng cau hdi twong tw. Néu cap bach va quan trong thi ti€p tuc hdi, nhung hay san
sang déngy khoanh vung né va di chuyén sang phong khéac noi nhitng cudc hdi thoai quan
trong tuong tng cling dang cho ban

e CO dy kién thoi gian ma ban s& quay tré lai.

Cach thirc kiém tra nhirng théng tin nao 1a bao méat

Trong suét qua trinh hoa giai, con dudong an toan nhat cho nhirng hoa gidi vién it kinh nghiém do
la d6i x&r véi moi thit theo ché d6 mat, trir trwdng hop cu thé dwoc thdng tin khéac di. Tuy nhién,
diéu nay cling rat han hitu. Cling c6 nhitng trwong hop khi ma cac bén cho phép bancoi toan bd
cudc trao doi la cd thé tiét 16; hoa giai vién can khuyén cdo cac bén vé rdi ro cla cach tiép can
nay bang viéc kiém tra cu thé nhitng thong tin mang tinh ca nhan, nhay cdm hodc qua sém dé
céng bé. Thuwong thudng, hoa gidi vién coi moi théng tin déu la bi mat, nhung cling chd déng xéc
dinh thong tin cé thé thac day tién trién trong hoa gidi — du chi [a mét budce nho - va dé nghi cho
phép va can nhac sir dung théng tin dé khi phiu hop.

Viéc tim hiéu doi héi hoa giai vién phai kién nhan, man cam va lién tuc. Giai doan kham phait khi
két thic vao cudi cda cudce gap riéng vdi mot bén. Thuong thi cé nhiéu nhu cdu dwoc dua ra va
hoa giai vién cling nhu cac bén déu ndm duoc truwdce khi chuyén sang giai doan mac ca.

Trong hoa gidi, cdc bén cling nhau huédng téi mot thoa thuan hoa gidi véi sy hd tro clia hoa giai
vién. O mot géc dd nao do, hoa gidi 13 viec dam phan va dam phén dién ra trong sudt qua trinh
hoa giai. Giai doan mac ca cla hoa giai bat dau khi cac bén d3 thao luan vé cac diéu khodan thda
thudn kha I3 chi tiét. Nhitng y twdng 1&n va ciu trictrd thanh nhirng gidi phap tiém nang; cic con
s8, nhirng két qua khong phai lién quan dén tién dwoc phét trién thanh nhirng thda thuan thuc
té. Viéc dam phan chi tiét duoc tiép tuc tién hanh cho dén giai doan két thic khi ma thoa thuan
hoa gidi dugc 1ap thanh vdn ban hodc giai doan tiép theo dugc 1én ké hoach néu mét thdéa thuan
day dukho dat dugc trong ngay hoa giai.

Chang dé gi dé dua ra hudng dan chinh xac cho mét hoa gidi vién méi vé viéc khi ndo giai doan
mac ca bat dau hodc nén bat dau. Bén nay hoic bén kia cé thé dua ra nhitng dé nghi; budc di
nay cé thé nhanh hon; tat cd cac bén cé thé néi rang vé nguyén tac ho d3 thao luan du; va viéc
danh gid rdi ro cé thé da duogc diéu chinh. Hoa gidi vién cé thé cdm nhan rang cac bén bay gid
can trao d6i vé nhitng con s6 cu thé va viéc thay déi buwdc di la can thiét va can cé thém nang
lvgng cho viéc thao luan. Viéc médc ca phai bat dau tai mot thoi diém nao d6 va quy trinh cé thé
gap nhiéu khokhan khi bat dau qua mudn hodc qud sém.

2. .
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Cac budc cha giai doan mac ca

Lam viéc vé nguyén tac: néi vé nhitng thitr chung chung hodcvé mét birc tranh 1én trwdc khi bat
dau dam phdn vé chi tiét co thé gitp cac bén vuot qua trd ngai dé cé nhirng buwdc chuyén dong
& nhitng giai doan dau. Nhung cling khong dé gi dua ra dwoc hwdng dan vé viéc khi nao hoat
dong méc ca cd thé ti€n hanh ma chi cé thé dua ra hwdng dan vé nhitng budc khac nhau cla giai
doan méc ca. Nhin chung, giai doan nay gém:

e hinh thanh va truyén di thdng tin vé nhirng dé xuat dau tién

e quan ly cdc dé xuat va trao déi thong tin mét cach chién thuat

e xUly bé tic: bé tic cé thé khong mong mudn, cé thé dy dodn dugc hodc tham chi xay ra

céchuy.

Mac du nhiéu cudc hoa gidi tién hanh twong d6i théng suét va di dén thoa thuan hoa gidi thanh,
nhiéu cudc hoa giai lai di d&n giai doan kho khan hién hién bé tac. Viéc nay can dugc binh thuwong
hda khi né xay ra hodc cé thé |a trude do6, ngay ca khi nhan thay kha ndng nay tai phién khai mac.
R4t tiéc 1a khi xt ly mét tinh huéng bé& tdc ma budc di dau tién 1a pha bd ching cé thé bj ngudi
khac hodc bénsan sang budc tiép coi 1a yéu kém. Hoa gidi vién cé thé gitp giai quyét van dé nay
bang viéc hd tro cac bén hinh thanh va dt nhitng budc di dau tién. K&t qua cé duoc trong giai
doan kham phd |3 d€ hiéu nhau - déng luc, nhan cach va dp luc. Théng thudng, khéng phai chi la
cdi ban lam vai tv céch la hoa giai vién ma la ban lam thé nao mai quan trong. Trong giai doan
mac cd, hoa giai vién dong rat nhiéu vai tuy thudc vao nhu cau cla céc bén. Hoa gidi vién cé thé
la:

e mOt nguwdi quan sat viéc dam phan hiéu qua gilra cac bén véi nhau
e moOt ngudi hd tro thu nhan cac dé xuat va phan hoi d6i vdi cac dé xuat dé gitra cac phong
v&inhau
e mot huan luyén vién huéng dan vé viéc mic ca cé thé duoc tién hanh nhu thé nao 1a tét
nhat va mang lai ti€n trién nhat
e mOt ngudi moi gidi ndng dong cé tam anh huwédng I&n d&n dam phan, mac du van git? vi
thé vé tu.
Viéc hoa giai vién sir dung cac ky ndng dam phan cé hiéu qua dé gitip cac bén trong giai doan mac
ca s& duogc dé cap chi tiét hon trong chuong sau vé “hoa giai vién st dung ki ndng dam phéan”.

Str dung cac phién hop riéng va chung

Cling nhu trong tat ca cac giai doan khac, hoa giai vién cé thé lya chon quy trinh va quyét dinh
phai dugc dua ra phu hop véi déi tugng, cdc bén, c6 van cdia ho va méi quan hé gitra cic bén.

Phién hop riéng thudng dugc t6 chirc va cho phép hoa gidi vién chi ddng lam viéc dé gitp moi
bén tap trung vao viéc thda thudn dap ng duoc lgi ich cda minh. Péi khi day [a mét qua trinh
dau tranh vat va cla cac bén dé di tir c6 thd sang giai quyét dugc tranh chap. Khi ma cac quan
diém dwoc néu ra clrng nhac trwdc hodc trong phan dau cla hoa giai thi ngudi ta cd cdm giac
mat mat vi bi bo roi hodc mat mat giira cac bén va ngay trong mot déi.
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Trong cac cudc gap riéng trong giai doan mac ca, hoa gidi vién can s& dung hang loat cac ky thuét,
nhu:

e dua ra trién vong va hinh thanh 1én cac dé xuat dap &ng nhu cau cla tirng bén

e 13 mot ngudi tham thinh khi cac bén kiém tra vi thé clia nhau va bat dau nhan ra rang ho
khong thé dat dugc tat ca nhirng gi ho mong muén

e xé&p th ty wu tién cho cac quan tdm va mong muén cla cac bén

e hiéuva kiém tra cidc dé xuat, thir xem lam thé nao chung cd thé duoc tiép nhan véi nhirng
gi ma bén kia biét, thao luan vé cac trinh bay va dua ra nhitng khuyén nghj vé thoi gian

e xacdinh nhitng yéu t6 cd gia tri khac nhau: mét bén cé thé coi nhe hodc chiu it chi phi déi
vdi nhitng hang muc cé thé duoc coi la quan trong d&i v&i bén kia, vi du nhw 1 xin 16i
hodc giai thich.

e kiém tra cdc giai phap t6t nhat cho thoa thuan hoa gidi thanh (BATNA) so va&i dé xuat hoa
giai thanh

e khang dinh lai vé chi phi néu tiép tuc tranh tung hoic trong tai

e kiém tra tinh thuc té: soi roi lai quan diém hodc dé xuat cia mét bén va hai liéu tinh thuc
té cla chung ra sao

e quan ly nhirng phan hoi déi vai cac dé xuat dang that vong d3 nhan dwoc hodc chuyén di.

Hoa giai vién cé thé gilp cac bén gidi quyét tranh chap gitra ho ma khéng can kiém tra tinh thyc
té& clia nd, nhung day thuong lai 1a chia khéa dé dat duoc tién trién. Cac bén cé thé bj che mat
va khong thé nhan thay duoc loi thé cla viéc giai quyét bang hoa gidi ngay ca khi véi nhitng diéu
khoan khong may thodi mai. Mot bén thir ba khdng vu Igi cé thé gitip lam rd géc nhin dé mét
cach khach quan va khoéng co tinh phan xt. Viéc cta hoa giai vién khong phai la dp dat mot giai
phap hodc mot quan diém cu thé nao dé va céc bén duoc tu do phan déi nhirng quan diém mdi
néu mudn. Tuy nhién, bang viéc chuyén tir géc dd mot chiéu va vi lgi ich riéng sang mot bire tranh
toan canh vai nhitng rdi ro va lgi ich chung thi hoa giai vién cé thé hoan thanh nhiém vu duoc
tot hon.

Ngudi ta cho rang cac bén chi mudn méc ca thdng qua ngoai giao con thoi clia hoa giai vién va st
dung trong cac cudc gap riéng. Nhu thé ho cdm thay an toan hon va dé cho hoa gidi vién thyc té
kiém soat dwoc tinh hinh, dic biét |a khi nhitng dé xuat & giai doan sém thudng tao ra sy tirc
gian vé su khong san sang clia bén kia. Hoa giai vién cé kinh nghiém thuwong dua cac bén lai véi
nhau trong giai doan méac cd mac du khong nhat thiét 13 khi cé nhitng dé xuat dau tién. Bat lgi
clia viéc chi lam viéc qua cac cudc gdp riéng & chd:

e cac bén va co van cla ho cam thay mat kiém soat d6i vdi viec dam phan

e viéc mic ca cé thé kéo dai hon so véi khi né dwoc tién hanh truc tiép

e hoa gidivién chitrd thanh ngudi dua tin va tham chi cd thé bj sir dung dé chuyén di nhirng
dé xuat ma cac bén s& khong san sang dua truc ti€p cho nhau

e thdng diép quan trong mat hiéu luc khi dugc hoa giai vién chuyén thay vi mot bén chuyén
truc tiép
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e cac bén cdm thay that vong vi bi chia tdch va mat di sy s3n sang cung nhau lam viéc nhw
trong cac giai doan truwdc dé cla hoa giai

e hoa gidi vién mudn chju trach nhiém chinh cho viéc dam phan thanh céng

e hoa giai vién chi hanh ddéng nhu mot trung gian trong hoat dong mua ban

e co hdicho cédc bén lam viéc cung nhau bi bd qua — diéu nay ddc biét quan trong khi muén
xay dwng quan hé trong tuong lai; cdc bén c6 thé can lam viéc cung nhau trong hoa giai
dé dinh hinh tuwong lai va kiém tra xem nd cé thé thanh hién thyc khéng.

Céac phién hop chung trong giai doan mac ca la cach thirc dé x&r ly nhirng bat lgi d6, nhung chiing
phai dugc chuan bi ki ludng va xtr ly mot cach can trong. Hoa gidi vién cd trach nhiém diéu hanh
quy trinh va can xac dinh trudc véi moi doi vé muc dich cha phién hop chung va ai s& 1a ngudi
tham dv, dinh ra mét chwong trinh ré rang va cé thé |a ngan gon dé danh thoi gian can thiét cho
viéc chuan bj. Doi khi, rat hitu ich khi thdng nhat véi cac bén dé ho cé thé cé thoi gian can nhic
vé nhitng gi ho nghe dugc tai phién hop chung ma khdng yéu cau ho dua ra phan &ng ngay lap
tirc. Hoa gidi vién can thda thuan riéng vai tirng bén veé viéc ai s& tham du va muc dich, hinh dang
cla phién hop chung.

Tuy thudc vao sy nang dong cla nhédm, cé thé dwa cd nhdm hodc chila mot nhédm cdng tac vai mot
s6 nguwoi duoc lwa chon trong déi, nhw la [udt suw, chuyén gia, nguwdi dung dau cé quyén ra quyét
dinh, hodc cé thé 13 su két hop nhitng ngudi hoa giai t6t nhat trong moi ddi ngdi lai véi nhau. Hoa
giai vién sé chu tri phién hop chung, duy tri phién hop khi né con cé tinh xy dwng va chdm dit khi
né hoan thanh muc tiéu d3 thoa thuan hodc né khéng dat dwoc diéu gi d6 tét hon.

Khi s&r dung dung, phién hop chung cd thé:

e taoradong lyc

e cung ciap mot birc chan dung truc tiép vé quan diém cla tirng bén dé tranh rui ro vé tinh
khéng chinh xac hodc nhan manh sai

e vuot qua dugc su bé tic véi viec cho phép cac bén giai thich vé nhitng van dé cu thé hodc
dua ra 1o trinh bay truc tiép vé nhirng diém con bat déng

e khong phailo l1ang hodc tirc gidn vé viéc mat thoi gian che doi hoa giai vién

e cho phép ngudi dirng dau cé thé dam phan truc ti€p va cho phép ho cdm nhan dwoc phan
&ng cla ngudi kia trudc nhitng dé xuat cda minh

e tiét kiém thoi gian.

Pdng gbp cha hoa gidi vién vao giai doan mic ca
Cé rat nhiéu cach dé hoa giai vién cé thé gdp phan vao giai doan hoa giai; ban cé thé:

e ti€p tuclam viéc “vé mdt nguyén tac” d6i vadi cac diéu khodn cla thoa thudn hoa giadi thanh
ma khoéng phai voi di dén céc s6 liéu chi tiét.

e SUr dung ciu hdi gid dinh “diéu gi s& xay ra” va “gia si” dé tim hiéu cac diéu khoan hoa
giai thanh cé thé dat duogc, nhung cling phai tranh dua ra cdm nhan vé viéc trinh bay y
ki€n clda bén nao
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e gilip cac bén tim ki€ém nhi*rng kha ndng “hai bén cung thang”, mé rong “miéng banh” thda
thuan hoa giai dé tim ra mot gidi phap hai long tat cd cac bén - s& dwoc trinh bay thém
trong phan “hoa giai vién sir dung ki ndng dam phan”. Néu khéng thé thi trao doi vé
nhitng loi thé cla viéc chia sé nhitng vuéng mac

e than trong d&i vdi ranh gidi day: ranh gidi nay thudng thay déi, do vay c6 gang khong dé
mot dé xudt nao dua ra vi pham ranh gidi nay, dac biét |a trong phan dau cda giai doan
mac ca. Khdng nén tu hoi minh ranh gidi day 1a gi — hay trao d6i véi cac bén vé chién lvoc
cta ho va hdi ho mudn dé xuat céi gi tiép theo

e binh thudng hoa su that vong hodc tire gidn khi cdc bén dua ra nhirng dé xuat ban dau -
nhitng dé xuat ban dau thwong dugc bén kia ti€p nhan vai su tire gian va doéi khi la sy thé
hién nghi ngd vé thién y cla phia bén kia.

e d@ nghi nhan cac dé xuat cua tirng bén trong cac cudc gap riéng nhung chua chuyén sang
cho bén kia dé& qua dé véi si cho phép cla cdc bén thi hoa giai vién co thé xac dinh duorc
su cach biét gitra cac bén ma khdng can trao d6i vé cac con s8 (Idn, c6 thé han gan v.v..) -
Diéu nay cd thé vuot qua duoc thir thach mac ca dau tién.

e gilp mot bén can nhac lam thé& nao dé mot dé xuat ma ban cho rang cé rui ro lai cé thé
dugc nhdm bén kia tiép nhan. Kiém tra xem dé xuat dé cé phu hop vdi chién lvgce cla ho
hay khéng va glri di thong diép ma ho du kién. Kiém tra ngudi dua ra dé xuat bang viéc
hoi xem ho c6 san sang duwa ra dé xuat truc ti€p va giai thich Iy do dang sau d6. Cudi cung,
cac bén phai quyét dinh cé bat dau dit gid hay khong

e d@ nghi cac bén cho phép tu quyét dinh khi ndo ti€n hanh dit gia dé cd thé tinh toan thoi
gian hiéu qua

e san sang dua ra “thong tin xau” ciing nhu “tin t6t” va khong che gidu nhitng cach biét
nghiém trong néu cé

e gilp tirng bén kiém tra lai cdc danh gia rai ro cla minh trén co s& nhitng gi da biét dwoc
trong qua trinh hoa giai

e gilp cac bén trao dbi cac dé nghi cdia minh mot cach tryc ti€p néu ho mudn.

Cdac con s6 vé hoa giai c6 thé duoc tinh todn va vi vay cé thé dugc can chinh hoan toan khac vai
con s6 cla tirng bén. Viéc xin 16i d6i véi mot bén cé thé |a cich thé hién sy déng tiéc cla bén kia.
Trong cdc yéu cau vdi nhiéu dau muc thiét hai, cdc bén cd thé lya chon tinh todn cac con s6 theo
céch khac nhau hodc muén tinh téng thé thay vi ché nho cac con s6 mét cach chi tiét khi ma mét
thda thuan toan bd dugc cac bén chap nhan. Hoa giai vién cd thé tin dung suw khdac biét nay, sang
tao nhwng trung thyc dé gitip cac bén nhin nhan cac lwa chon mot cach tich cuec.

H3y nhé rang cac bén cé thé don gian chi dat dugc théa thuan dé cho thanh than, chic chan va
thoat khoi kha nang di dén tranh tung; chi cé hoa giai vién hang dau mdi cé thé xac dinh duoc
diéu d6 cd gia tri nhu thé nao.

Mot s6 van dé tiém tang va lam thé nao dé phong tranh

e MOt bén cé thé c6 gang sir dung quy trinh hoa gidi chi dé tim ra bén kia dé bj t6n thuong
nhu thé ndo sau d6 tr choi di dén thoa thuan bang hoa gidi va duwa ra khai kién chinh
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thirc ngay sau dé. Néu ban nghi ngd vé dong luc nay cia mot bén, hdy dé nghi t6 chirc
phién hop chung va dé cho cac bén ty dam phan.

e Hay dam bao rang viéc hoa giai thanh |3 cla cac bén, thdm chi ngay ca khi ban nghi rang
ban biét cai gi |a t&t nhat cho ho; cac théa thuan hoa gidi thanh cé hiéu qua 1a nhirng théa
thudn ma cac bén ty minh di dén va chon cach déng y. M6t trong nhitng muc dich cua
hoa giai |3 d& dwa ra mot giai phap thay thé cho mét két qua bat cac bén phai tuan. Théa
thuén hoa gidi thanh can phai théa man cac bén chir khong phai 1a hoa gidi vién khi ho cé
thé khong duoc néi cho biét rang tai sao mot thda thudn cu thé nao dé dwoc dua ra lai
c6 thé chap nhan dugc. Ngoai ra, néu hoa giai vién day cdc bén dén mot gidi phap cu thé,
thi c6 rui ro rang bén sau d6 tir chdi ky vao thoa thun s& nhin hoa gidi vién nhu 13 ngudi
tham gia dam phan thay mat cho bén kia.

e Ton trong bi mat; hdy ddm bao rang ban duogc phép méi tiét 16 cac tinh tiét hodc cac dé
xuat. Cac bén can phai dua ra théng tin thi dam phan méi tién trién va néu ban cdm thay
rang théng tin cu thé nao d6 phai dugc chia sé dé dat duoc tién bo thi hidy dé nghi cho
phép cong bé va tén trong quyét dinh cta ho néu.

e MO0t thda thudn hoa gidi chudn doi hdi ngudi cé mat phai cé toan quyén gidi quyét. Mac
du vay, ludn phat sinh van dé cap d6 tham quyén. Viéc xr ly vi pham r& rang déi vai thoa
thudn hoa gidi mot cdch nhay bén, kin déo 13 thich thirc ddi véi van dé uy tin cda cac bén.
H3y khuyén khich trao déidién thoai vdi nguwdi nao dé cé thadm quyén cao hon. Tuy nhién,
ban cé thé can phai thang than bai vi néu van dé khéng duoc giai quyét thi né cé thé bi
bén kia coi |a bat kinh nghiém trong va c6 thé can trd kha ning dat dwoc thda thuan.

e Nhiéu cudc hoa giai dat dwoc dén diém tudng chirng khéng thé di ti€p duwoc. Hoa giai
vién cé thé quay trd lai thao luan vé quy trinh thay vi tiép tuc thuc hién quy trinh vé mat
ndi dung, bang viéc ndi rang — chung ta sé lam gi bdy gio’? hay Ngay mai sé nhuw thé ndo
nhi? H3y tap trung vao quy trinh va cho du diéu gi xay ra hay giit sirc, sy sdng tao va dong
lywc dé di tiép. Thda thuan hoa gidi thanh thudng xuat hién khi ma chi mot vai gio truéce
dé quy trinh dudng nhu khdng cé tién trién gi.

e su hoang mang dé dat dwoc thoa thudn hoa giai thanh cé thé xdy ra & cudi quéa trinh hoa
gidi mét tranh chap lau dai cling giébng nhu khi théa thuan dé trd thanh hién thyc. Ban
can phai lam viéc véi tirng bén vé viéc ho sé xi ly khoang tr6ng ma thoa thuan hoa giai
thanh dé lai trong cudc séng cla ho nhu thé nao, giup ho tao 1én birc tranh vé mét tuong
lai cé thé chap nhan dwoc ma khéng cé tranh chap.

Muc tiéu cla hoa giadi thudng 1a dat dugc thda thudn hoa gidi thanh, nhung khéng phai bang moi
gid, va tat nhién 1a khdng phai vi lgi ich cha hoa gidi vién. Hoa gidi khdng phai 1a dé gilr nguyén ti
|& hoa giadi thanh cia hoa giai vién dé. Ngoai viéc dat duoc thoa thuan hoa giai thanh, muc tiéu
clahoa gidi vién con 1a dam bdao rang cé sy cai thién dang ké trong hiéu biét gitra cac bén va thda
thuan hoa giai thanh d6 cé tinh thyc té va bén virng.
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Vi vay, moi thda thudn hoa gidi thanh can dép (ng dugc céc tiéu chi sau:

e nd lam haildong cac bén

e nd gidi quyét cac van dé trong tranh chap, trir trudng hop cdc bén thoda thudn tdch mot
s6 van dé do ra dé giai quyét

e theo mdt trinh tuw thi tuc khac

e O thé ch3p nhan va thuc thi

e han ché kha ndng tranh chip trong twong lai.

Dé gilp cac bén trong sudt quy trinh nay, hoa gidi vién can cé nghi luc, ¢ tu duy trong sang va
sang tao trong nhirng gi® cudi clia qua trinh hoa giai nhu 13 khi bat dau.

Cac diéu khoan théa thuén

Doi khi, mot thda thuan xuat hién ma hoa giai vién cling bat ngd, tham chi cé thé vai nhirng diéu
khodn khéng cong bang cho mdt bén. Tuy nhién, hoa giai vién s& khong bao gid biét toan bo cau
chuyén va s& hiém khi tim ra dwoc moi diéu dan cac bén dén thoéa thuan hoa giai thanh.

Hoa giai vién khong quan tdm dén sy cong bang hay dong luc di d&n thoéa thuan hoa giai thanh
ma chi quan tdm rang thda thuan dé hai long cac bén, cé thé chap nhan dwoc va sé két thic. Tuy
nhién, khi mét hodc nhiéu bén khéng c6 mat hoac khéng c6 cd van hodc cé diu hiéu cho thay sy
khéng chac chédn tir bat ky bén nao thi hoa giai vién can phai kiém tra véi ca hai bén rang ho vui
vé hoan tat thoa thuan ma khang cé phan anh gi thém. Nhitng huéng dan vé lam viéc véi cac bén
khéng cé mat s& duoc trinh bay trong chuong sau vé “vai tro cta hoa giai vién va nhitng nguoi
khac” va trong phan vé dao dirc va mat can bang vé quyén lyc trong chuong cudi cung.

R4t hiém khi hoa gidi vién cadm thay rang théa thuan dat duoc 1a khdng trung thuc hay phi phap.
Diéu nay thé hién mot pham tru dao dirc hoan toan khdc biét vdi van dé cong bang. Van dé dao
dirc sé duoc trao d6i thém trong chuong cudi cung.

Cac giai phap thwc té va c6 thé thuec thi

Mot thoa thudn vé sd tién mot bén phai tra cho bén kia dwdng nhu don gidn nhwng van phai can
trong dé xem xem c6 sy khau trir hodc bd sung ngam hay khéng. Con s6 d6 da bao gdm |3i suat
hodc thué chua? Khi nao thi co thé chi trd? Diéu gi xay ra khi né bi tuyén vé hiéu? Chi phi phap ly
nhu thé nao? Khoan béi thudng cd bi danh thué nhu thu nhap trong tay clia ngudi nhan hay
khong? Cé thé cé nhitng cau hoi quan trong mang tinh thuc té khac, vi du nhw néu tha tuc tai
Toa 4n d3 bat dau thi lam thé nao dé cham dit nd? Hoa giai vien khdng phai tra 10i nhitng cau
hoi nay nhwng vdi vai trd cla hda gidi vién thi ho phai dat cdu hoi dé khuyén khich cac bén va cé
van cla ho dé ddm bao rang moi th can thiét cho mdt théa thuan kha thi déu dwoc trao déi.

Do vay, khi mot théa thuan gan dat dworc, sé rat co ich néu:
e trao d6i vdi cac bén vé nhirng trd ngai cd thé cé dé thoa thuan cd thé thuyc thi
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e rut ra nhirng bai hoc cé duoc tir tranh chap cd thé gilp cac bén tranh nhitng van dé xay
ra trong tuong lai, dac biét la trong quan hé dang cé

e tdm tdt cac diéu khodn, c6 thé [a trong cudc hop chung véi cac c6 van dé dam bao rang
cac diéu khodan cé tinh bao trum va bao ham cac van dé da duoc thao luan

e canh gidc vai thoi gian biéu, viéc vd hiéu cla thoa thuan, chi phi, thi tuc té tung tai toa,
van dé thué va céc khia canh khdc mac du ¢ van phap ly clda ho |a ngudi lam tat ca cac
cong viéc lién quan nay.

e xay duwng ké hoach hoa giai ti€p theo trong trwdng hop gap khé khan

e kiém tra xem c6 can hoa giai vién giup lam gi sau khi dat dwoc thda thuan hay khdng, mac
du diéu nay hiém khi can khi ma théa thuan d3 dat dugc, d3 dwoc |ap thanh van ban va
duoc ky.

Muc dich cta théa thuan hoa giai thanh

Thoa thuan hoa gidi thanh can phai 13 van ban ghi nhan rd rang va day di moét cach hgp ly nhitng
gi d3 duoc thong nhat, dwoc cac bén hodc ngudi nhan danh cac bén ky (luat su thudong ky vai tu
cach 13 dai dién cho mot bén). Néu mét thoa thuén chi tiét hon dwoc hinh thanh (vi du nhu thoa
thudn vé nhugng quyén), thi mé hinh cda nd cling phai dugc dé cap dén va can phai cé tham chiéu
dén mot thda thudn mau chuan. Cac ¢ van sé can trong trong viéc soan thao dé tranh dua ra du
thao chi 13 “thda thuan dé thdng nhat” vén khong thé thuc thi dugc bang phap luat.

Théng thudng, thda thuan hoa giai thanh giéng nhw 13 hop déng tire 1a cd thé cudng ché néu cd
vi pham. N6 c6 thé hodc khong thay thé hoan toan nhitng hop dong trudc d6 va cac bén can
quyét dinh y chi cia minh vé viéc nay. Trong trwdng hop thl tuc t6 tung d3 dugc bat dau, né
phai duwoc chinh thirc dirng va thudng 13 bing quyét dinh ddng thudn do tat ca cac bén ky. O
nhiéu nudc, thoa thuan hoa giai thanh cé thé ngay 1ap tirc duoc chuyén thanh quyét dinh cla
Toa an bang viéc ra quyét dinh déng thuan ngay trong qua trinh hoa gidi. Hiéu luc cla quyét dinh
ddng thuan nay 13 gilip cic bén thyc thi cic diéu khoan hoa gidi thanh trong trudng hop cd vi
pham ma khéng phai tién hanh mot tha tuc méi.

O nhitng nudc khéac, can phai qua nhitng tha tuc nhat dinh tredce khi quyét dinh nay cé thé duoc
ban hanh, vi du nhu thda thudn phai dugc cong chirng hodc thda thuan doé can phai quay trd lai
Toa an dé tham phan phé chuan trudc khi né duwoc thuce thi.

Khi mét bén la tré em hodc ngudi 1dn khdong c6 ndng luc hanh vi, thda thuan cé thé chi la tam
thoi va phai cd sy phé chuan clia Tdéa &n mdi cé hiéu luc.

Doi khi cdc bén khéng muén cac diéu khoan thda thuén cd hiéu luc phap ly dudi goc dé 1a nod
duwoc thyce thi bang mot quyét dinh ctia Toa an. Trong mot s6 tranh chap gia dinh, lao ddng hoic
hop tdc ma van dé chi 1a hanh vi trong twong lai va quan ly mdi quan hé thi diéu quan trong la
ghi nhan nhitng gi d3 thdng nhat nhuw 13 diém dé vién dan hodc 1a ké hoach hanh dong ngay ca
khi né khéng duoc thuc thi bang phép luat.
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Khi muc dich 1a dé thyc thi, thda thudn hoa gidi thanh cé thé dugc chuyén cho Tda &n va mot thi
tuc sau d6 cd thé xem xét viéc vi pham ngay ca khi thoa thudn d6 1a k&t qua cia mét quy trinh bi
mat va khoéng thién vi.

N&i dung chia théa thuin hoa giai thanh

Cdac thda thuan hoa giai thanh déu khac nhau va khéng c6 mot danh muc chuan nao cac ndi dung
phai dwoc bao ham trong thda thudn. Thém vao dd, cdc nudc cb cac yéu cau phap ly riéng doi
v@i hinh thirc pht hgp cla thoa thuan dé. Do vay, thoa thuan hoa giai khéng phai duong nhién
bi thay thé& bang thoa thuan hoa giai thanh, do vay cac quy dinh vé viéc khong dugc triéu tap hoa
giai vién lam nhan chirng va vé tinh bdo mat van cé hiéu lwc rang budc ddi véi cac bén va hoa gidi
vién, trir trwdng hop thoa thuan hoa gidi thanh sau dé cé quy dinh khdac. Cac bén cé thé quyét
dinh 13p lai nhitng quy dinh nay dé gdp chung trong mét van ban.

Nhitng diém sau cé thé cé nhung khéng nhat thiét phai luén ap dung:

e Cac bén: tén cla cic bén co thé can lam rd — vi dy, liéu cdng ty me hodc cong ty con ¢
thanh toan hay khong hodc tén nao sé& dwoc dwa vao trong cac van ban ctia Toa an. Khang
dinh dia vi cOa dai dién céng ty cd thé can thiét, tham chi cd thé cé ca bao ddm dé xac dinh
dung tham quyén gidi quyét vu viéc cla ngudi d6. Quyén duoc khai kién theo théa thuan
dd c6 thé dugce chuyén giao cho ngudi thir ba khdng phai la mot bén trong thda thuén, néu
cac bén co6 du kién nhu vay thi diéu nay cling phai dugc néu rd rang.

e Phin tudng thuat lai vu viéc mé ta chi tiét tinh huéng ma thoéa thuan dat duwoc, tuong
thuat vé tranh chap, thu tuc té tung cé lién quan va bdi cdnh hoa gidi. N6 cé thé néu chi
tiét cac tinh ti€t ma thda thuan dung lam cdn c&r dé ddm bao tinh trung thyc va ly gidi cho
viéc can clr vao do, tir d6 han ché rdi ro cé su hiéu nham xay ra.

e Tiéu dé cha théa thuan dat nén tdng cho cac diéu khoan trung tdm cha thda thuan, vi du
nhu “A thoa thuan trd By dé la trong vong 14 ngay”, hoac “céng ty C théa thuan chap
nhan z £ trong thda thuan cudi cung vé yéu ciu dugc néu trong vu kién sd 12345 tai Toa
an cap cao”. Cac diéu khodan cdé thé don gian hodc phirc tap tuy thudc vao tranh chip. Déi
khi, c6 van doi moi doan phai dé cap d&n mot thda thuan nhat dinh va chuan chung cho
stra ddi cling dugc néu & doan riéng.

e Bdo mat: doi khi cac bén théng nhat bé sung hodc thay d6i tinh bao mat d3 néu trong
thoéa thuan hoa giai nham tranh viéc tiét 16 trong nhitrng vu viéc phirc tap va nhay cdm vé
thi trwong. Doi khi cdc bén lai cd théa thuan tich cuc vé viéc cdng bd két qua hoa giai.

e Nhirng théa thudn vé chi phi vé tranh tung va déi khi la phi hoa giai (xem dwdi day trong
chwong nay vé phan chi phi).

e Hoa giai vién khdng dwoc triéu tap lam nhan chirng: quy dinh nay dwgc néu trong thoa
thuan hoa gidi nham ngan can viéc mot bén yéu cau hoa giai vién lam chirng vé diéu khoan
thoa thuan hoa giai hodc nhitng gi dién ra trong qud trinh hoa giai.

e Van ban viét thé hién chinh xdc nhirng diéu khodn d3 théng nhat: Toa an thudng gia
dinh rang diéu nay 1a dung nhung didu nay duoc cing c6 thém khi cd van cho céc bén
cling thay rang né can thiét. Ciing c6 thé ghi nhan rang théa thuan hoa giai thanh thay thé
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tat ca cac thoéa thuan trwdc dé néu phu hop (nhé rang diéu nay bao gdm ca diéu khoan
trong thoa thuan tién hanh hoa giai, vé tinh bdo mét va bao vé hoa giai vién khong bi yéu
cau dua ra bang chirng).

e Cac quy trinh gidi quyét tranh chap trong twong lai cling cé thé dwoc néu, vi du nhu viéc
tré lai hoa giai trudce khi khdi kién hodc tién hanh tha tuc thuec thi trong trudng hop cé
kho khan trong viéc thi hanh diéu khodn d3 thda thuan.

e Chir ky va ngay 13p cung véi nang luc ky két cda ngudi ky phai duwoc dam bao (vi du nhw
gidm déc diéu hanh cla cdng ty TNHH X).

Soan thao théa thuan hoa giai thanh

Viéc soan thao thoa thudn hoa giai thanh, mad Viét Nam phai dugc 1am bang van ban theo Nghi
dinh ndm 2017 vé hoa gidi, thudng 1a trach nhiém cda luat su cla cac bén. Hoa gidi vién gilr vai
tro va gép phan kiém tra tat ca nhirng diém da dugc thao luan. Nhitng van dé mai ludn phét sinh
trong giai doan nay. C6 nhirng van dé tudng chirng nhé cd thé xir ly ngay 13p tirc lai cé tdm quan
trong 1&n va kho gidi quyét. Diéu nay doi hdi phai tién hanh mac ca tiép hodc thadm chi phai tim
hiéu thém va vi vay hoa giai vién phai lam viéc ti€p vdi tirng bén hodc cing vdi cac bén. Soan thao
thda thuan hoa giai thanh c6 thé mat nhiéu gi® trong nhitng vu viéc phirc tap. Do vy, cac thiét
bi phuc vu soan thao, in an, phd t6 can phai san sang tai noi tién hanh hoa giai.

N6i rong ra, khdng luat nao doi hoi rang théa thuan phai dwoc lam thanh vin ban — nhung thda
thuan hoa giai thanh chuan do6i héi né phai duoc 1ap theo hinh thirc nay. Théa thuan bang vin
ban s& cho thay rd vé nhitng gi dd thda thudn va vi vy né cdng cd thém tinh an toan cla quy
trinh hoa giai. Soan thao thda thuan hoa gidi thanh cé thé Ia nhiém vu nan nhat khi & cudi cua
ngay lam viéc dai. Ngudi viét cé xu hudng bung bit, bd qua cac chi tiét va gia dinh rang d3 cé
thoa thuan & mot s& diém nhat dinh, nhung luat su sé biét rang viéc khai quat héa va khong rd
rang c6 thé gy khoé khan cho giai doan sau va cé tham chi cé thé |a nguyén nhan clha tranh chap
truwdc d6. Hoa gidi vién phai gilt vai tro, gitt virtng dong lwc va nang lwgng trong giai doan cudi
cung nay.

Cac bén cd thé chi chd doi trong khi ludt su cing lam viéc dé soan th3o thoa thuan bdi vay ho
can duoc biét khi nao thi ban cudi cing cla du thao san sang dé kiém tra trudc khi ky. Can lwu y
dén sy thoadi mai cla cac bén trong thoi gian nay; d63n nhe hodc giai lao ngoai dia diém hoa giai
hodc cac cudc hdi thoai thu thai gitra cdc bén hodc véi hoa giai vién cé thé gitp ich cho viéc dét
thoi gian. Cac bén can duoc trao déi thuwdng xuyén vé diéu khodn théa thuan va mét sé dy thao
céc bén cé thé lam véi hoa gidi vién, vi du nhu thw khuyén nghi trong céc vu an vé tuyén dung lao
doéng hodc thu glri khach hang khi cé déng dong y rdi bd cong ty.

Trong cac vu viéc phirc tap hodc khi cdn cé mau thda thuan cu thé ndo dé thi hoa gidi vién cé thé
ki€n nghi rang cd van cla cac bén phai chuan bj va thdm chi trao d&i cho nhau dy thao thda thuan
hoa giai thanh truwdc doé va dé phan chi tiét dién thém vao khi cé thda thudn hodc cac c6 van cé
thé kién nghj v&i nhau vé viéc nay. Diéu nay s& giup tiét kiém thoi gian va ddm bao rang nhirng
diém phirc tap khéng bi xem nhe khi moi ngwdi da mét mai cling nhu khuyén khich sy nhat tri
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thda thuan vé tu tudng trwdc. Cong viéc soan thao thdéa thuan hoa gidi thanh cé thé duwoc tién
hanh tach r&i hodc cung vdi viéc hoa giai ngay trong ngay hoa giai.

Chi phi tranh tung va chi tra

Khi thi tuc tranh tung d3 bat dau trudc khi hoa giai va chi phi ctia vu kién can phai xem xét tai
nuwdc do thi thda thudn hoa gidi thanh phai gidi quyét ca chi phi phap ly cho nhitng thi tuc nay.
Cac bén thudng dwoc yéu cau cung cap chi tiét vé cac chi phi phét sinh dén thoi diém hoa giai va
du tinh chi phi dén phién toa dé théng tin vé nhitng phan tich rdi ro va danh gid rdi ro cia minh
trong qua trinh hoa giai.

Khi théa thuan hoa giai thanh khéng dat duoc

Cac tranh chap khéng phai lic nao cling hoa giai dugc. Néu vu viéc khdng hoa gidi thanh, hoa giai
vién cé thé cam thay mat nhué khi hodc that vong cling nhu mét moi sau mot ngay dai. Hay tyv
nhd minh rang:

e Cac bén c6 quyén va lya chon cé tién tdi hoa gidi thanh hay khong

e Dam phan cé thé tiép tuc sau khi hoa gidi va ban cd thé dé nghj trg gitp cic bén

e phanIé&n céc cudc hoa gidi khéng dat duoc théa thuan hoa gidi thanh trong ngay hoa giai
nhuwng lai gidi quyét xong sém ngay sau dé.

Tuy thudc vao dé manh clia cadm xuc khi két thdc hoa gidi ma khdng dat dugc thda thudn hoa gidi
thanh, thudng sé rat t6t khi duwa cdc bén ngbi lai véi nhau trong cudc hop chung dé danh gid lai
nhirng ti€n bé dat duoc, xac dinh nhirng van dé da dat dugc va nhitng van dé gi con chua giai
quyét cling nhu trao ddi vé nhirng budc ti€p theo. Dai khi, sw nhwong bd hodc cac dong thai khac
duwoc dua ra ngay tai cudc gip nay va dan tdi nhitng thdo luan tiép theo va hoa giai thanh cong.

Diéu quan trong 13 phai tién hanh hoa gidi @ mot cach thirc ndo dé bang viéc goiy mot s6 van dé
sau:

e hoa giai mdi chitam dirng

e hoa gidi vién s& lién lac v&i cac bén sau vai ngay dé trao déi sy viéc s& nhu thé nao

e cdac cudc gdp riéng ré theo hen v&i tirng bén

e cac bén xic dinh mét chuong trinh hanh déng, yéu ciu cac thong tin cu thé hodc 1ay y
ki€n chuyén gia vé linh virc con bat déng

e dam phan sé tiép tuc déi vdi nhirng van dé cu thé

e ti€p tuc hoa giai hodc thdm chi thay d6i hoa giai vién

e mobt quy trinh gidi quyét tranh chap khéc, vi du nhw ddnh gid trung gian vé cac khia canh
clia tranh chap hodc nguyén tic.

Ngay ca khi cac bén khdng déng y véi bat ky Iwa chon nao thi diéu quan trong van 1a lién lac véi
tirng bén hodc luat sw clia ho ngay sau phién hoa giai. Hoa giai vién cé vai tro tich cuc trong
viéc ho trg cac bén trong viéc dam phan tiép theo va tim ra con duwdng méi dé giai quyét tranh
chap.
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Vai tro clia hoa giai vién 13 ho tro cac bén trong hang loat cach thirc dé dat duoc tién bd, hudng
tdi gidi quyét tranh chap. Tuy nhién, viéc si dung tir “vai trd” khdng cho thay rang hoa giai vién
la mdt vai hodc déng vai trong cac khda dao tao hodc trong hoa gidi thuc bdi diéu quan trong doi
v&i hoa giai vién la chinh ban than ho.

Hoa gidi vién cé trach nhiém chung ddi véi viéc hoa gidi, d6i véi su thodi mai cda cdc bén va trong
viéc quan ly toan bd quy trinh. P& thyc hién hiéu qua khia canh nay trong vai trd cda minh, hoa
giai vién can thuan thuc trong viéc mé ta quy trinh hoa giai va tra |0i cac cau hdi vé cdi gi sé xay
ra va tai sao. Thém vao do, hoa giai vién can tién hanh trén co sé& kinh nghiém cia minh chd tri
nhirng sy kién khac hodc diéu hanh cac loai cudc hop cong tac khac.

Ngoai ra, trong hau hét cac cudc hoa gidi con can cé cac nhiém vu hanh chinh va hoa giai vién
thuong ho tro thu x€p cac van dé hau can kj thuat truwdc va trong ngay hoa giadi dé dam bao quy
trinh dién ra thuan |gi vé ca thai gian, cc vin ban gidy to, quy dinh vé thong tin cho nhitng ngudi
tham dv, phan bd phong, trang thiét bj va giai khat.

Hoa giai vién cé hiéu qua a ngudi cé ki ndng trong viéc tao dwng quan hé, td chirc quy trinh va
nam bat dwoc nodi dung cla tranh chap. Hoa gidi vién tao nén phong thai tich cuc cho hoa giai,
xay dwng va duy tri quan hé tét véi tat ca cac bén cling nhu nhén trach nhiém déi véi moi cong
viéc quan trong lién quan dén quan ly quy trinh hoa giai. V&i tu cach 1a ngudi quan ly quy trinh,
hoa giai vién mang dén sy kiém soét chat ch& nhung nhay bén, va tin twdng vao quy trinh cling
nhw duy tri muc tiéu. Mot vai khia canh quan trong khi lam viéc vé ndi dung cta tranh chap duoc
deé cap dénd dudi day. Dé thyc hién tat ca nhirng vai trd nay, hoa giai vién phai cé duoc su tin
twdng cla cac bén, bdi véi viéc tao 1ap quan hé tin cdy s& khuyén khich cac bén cung cap cac
théng tin nhiéu hon.

Nhirng vai tro d6 bao gém:

e |3 mét ngudi xem xét van dé mot cach nghiém tic, d6i mat véi cdm xdc va sy tire gidn cla
cac bén, gitp hochuyén huwdng nang lwvong vao nhitrng cach tiép can tich cuc

e |a ngudi thu thap thdng tin, t6 chirc dit liéu, xac dinh nhitng nén tdng chung va khudn lai
nhirng khu vuc d3 théng nhat

e 13 ngudi huan luyén vién, ca trudc va trong khi hoa giai; vai tro nay sé dwgc mé ta thém
& dudi day

e 13 ngudi ho tro, gilp cac bén vuot qua sw bé tac va tim ra con duwdng dé lam viéc cung
nhau hudng tdi mét gidi phap hoa giai c6 thé chap nhan déi vdi ca hai bén

e |3 tac nhéan, gitip cac bén danh gid lai vu viéc cia minh thdng qua viéc khuyén khich ho tim
ra nhirng trién vong mdi

2. .
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e 13 chat xuc tac cho viéc gidi quyét van dé, mang dén mdt géc nhin rd rang, mét tu duy
sang tao dé gilip cac bén di dén két qua dap rng t6t nhat nhu cau cda ho

e |a nha dam phan, gilp cdc bén s dung cac chién luvgc cé hiéu qua dé dat duoc tién bd
hwdng tdi hoa giai thanh; vai tro nay sé dwoc dé cdp chi tiét hon dudi day trong phan
“Hoa giai vién str dung cac ky nang dam phan”

e |a nguoi kiém chirng thuc té, gitp cdc bén c6 duoc cai nhin thyc té vé tranh chap va xem
xét lai nhitng rdi ro cdia minh dé tim ra nhitng Iwa chon thay thé cho viéc khéng di dén
thoa thuan

e |3 ngudigidm sat ddi vdi viéc soan thao théa thuin hoa gidi thanh, kiém tra véi cdc bén
rang tat ca cac van dé da duwoc dé cap va thda thuan hoa gidi thanh dé cé thé thuc thi
duoc

e 13 ngudi nhac cac bén néu khdng dat dwoc thda thuan trong hoa gidi thi s& gilp cac bén
gilr ti€p dong lwc dé di dén hoa giai xtr ly tranh chap.

Huan luyén va tap mau

Trong suét qua trinh hoa giai, hoa gidi vién dong vai nhw 1a hun luyén vién cho cac bén va cd van
cta ho, gitip ho tham gia mot cach day da va hiéu qua nhat cé thé, nhung luén bao dam nghiém
ngat tinh trung 1ap va bi méat. Hoa giai vién huan luyén truc ti€p thong qua viéc chia sé kinh
nghiém, dua ra goiy vé quy trinh va quan ly ky vong ctia céc bén va huan luyén gian tiép qua viéc
tao ra sac thai, duy tri nang lwong va muc tiéu, va dan dat bang viéc ldm mau ca vé thai do va
cach tiép can. Khia canh nay trong vai trd clia hoa gidi vién dugc md ta chi tié€t hon trong ndm
giai doan cla hoa giai.

Giai doan chuan bi

Trudc ngay hoa giai, hoa gidi vién sé ndi truc tiép vai cdc bén hodc thuwdng 1a théng qua cb van
cta ho. Hoa gidi vién cé thé gitip d& cho c6 van biét vé viéc chuan bj cho than chl cdia minh trong
ngay hoa giai nhu thé nao, tai liéu nao dugc dua ra va theo thé thirc nhw nao, cac lwva chon ma
ho c6 vé viéc st dung |&i phat biéu khai mac va hinh thirc, quy trinh cda ngay hoa giai. Tinh nhay
bén va sang tao rat quan trong trong giai doan dau nay. Vi du, trong mét sé trudng hop cé thé
phU hop dé cac bén va cé van cla ho, dac biét [a nhitng ngudi chua quen vai hoa giai, hinh dung
dugc ho s& nhu thé nao trong quy trinh hoa gidi dé ho cé thé chuan bj tot. Cac bén hodc cd van
cta ho cé thé dugc hoa giai vién gitip d& trong viéc hinh dung su tham gia cda ho trong ngay hoa
gidi nhu thé nao. Quan sat truc quan 1a ki thuat huan luyén cé dién cé thé duogc hoa gidi vién st
dung theo chiéu sau hodc theo hinh thirc d3 duoc bién dai.

Than chd va c6 van cla ho can phai cdm thay cé thé lam viéc va tin twdng dwoc thi mdi lam tét
trong ngay hoa giai. Ngay tir ti€p xtc dau tién, hoa giai vién da cé co hdi dé dinh hinh [&n sac thai
cla hoa gidi. Linh hoat va canh tinh 13 yéu té quan trong. Hoa giai vién can phai bién viéc tham
gia d6 cang dé dang cang tot qua viéc han ché bat ngd va ling ting tiém tang va téi da hoa sy
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thodi mai cho moi ngudi. Hoa gidi vién can trd thanh hinh mau vé sy thodi mai va tu tin trong
quy trinh, lac quan, phéi hop va giai quyét van dé mot cach thyc té. Vi vay, hoa gidi vién huin
luyén cac bén bang viéc lam guong, |am mau vé cach ti€p can cé hiéu qua cling nhutruc tiép hon
la viéc chi cung cdp théng tin, phan hoi va goiy vé quy trinh.

S8 rat hitu ich néu khuyén khich dugc cé van cla cac bén hgp tac véi nhau trong khi chuan bi cho
ngay hoa giadi bang viéc théng nhat vé hang loat van ban, d6 dai thoi gian cla bai khai mac, cac
chudn bi khac déi vdi ngay hoa gidi, bao gdbm thdi gian va thdm chi trong viéc dy thdo so bé thda
thudn hoa giai thanh theo hinh thirc yéu cau. Viéc huan luyén ti€p tuc kéo dai khi hoa giai vién
chao cac bén vao ngay hoa giai va moi ho an toa trong phong riéng trudc khi (thuong la nhw vay)
m& phién hop chung. Bang viéc dwa ra nhitng goi y vé quan ly quy trinh, hoa giai viéc huan luyén
céc bén lam thé nao dé s&r dung cé hiéu qua nhat ngay hoa giai.

Giai doan mé& dau

Hoa giai vién thudng st dung cudc tiép xuc qua dién thoai ban dau dé trao déi vé muc dich, thoi
gian va co thé 13 sic thai ciia phan mé dau cla cac bén va ngudi cé thé phat bidu khai mac. C6
thé hitu ich néu cé hudng din thém trong cac cudc gip riéng ban dau clia ngay dé moi bén cam
thay duoc su tin twdng dé tham gia day du vao cac cudc gdp chung ban dau.

Giai doan kham pha

Trong giai doan kham pha va mac c3, hoa giai vién s& tro gilp trong viéc trao déi chién thuat céc
théng tin. Hoa giai vién can hudng tdi viéc mang lai cidc co héi phu hop dé déi thoai truc tiép
vatiép can cac sang kién trong cac phién hop riéng dé khuyén khich trao d6i thong tin ding thoi
diém nhuwng cuc ky than trong trong viéc bao ddm tinh bi mat khi cac bén chuwa cho phép tiét 16.
Bén canh dd, ngoai viéc duy tri sy v tuw cla minh, hoa giai vién cé thé huan luyén céc bén trao
d&i théng tin véi nhau theo nhitng cach thirc cé thé cd tac dong tich cuc.

Giai doan mac ca

Vai tro cha hoa giai vién vdi tu cach 13 huan luyén vién trong giai doan mac ca thudong rat quan
trong. Hoa gidi vién can st dung hiéu biét cia minh vé cac loai hinh, k§ thuat va chién thuat dam
phan dé gitp cac bén dinh hinh khuén khé cha thda thuan va duwa ra nhitng dé xuat chung, dé
Xuat cu thé cia minh theo cach thirc cé thé thu hit sy quan tdm cda bén kia, x& ly nhirng quan
ngai va lgi ich cha ho. Hoa gidi vién phai tién hanh danh gid xem cai gi khuyén khich cac bén trao
d6i, khi nao va lam nhu thé thé& nao. Hoa gidi vién can bao cac bén, it nhat 1a trong thoi gian ngan,
va kiém sodt thoi gian tiét 16 hodc kiém soat cac dé xuat dé bao vé vi thé dam phan cda minh.
Trong sudt thoi gian d6, hoa giai vien van phai ddm bao gilt dwoc sy tin twdng cla cac bén vao
sw vO tu trong viéc giadi quyét tranh chap cling nhu céc két qud khac.

Diéu quan trong d6i vai hoa gidi vién [a ludn duoc nhin nhan 1a vi lgi ich nhu nhau cta tat ca cac
bén khi gitip ho dam phan dé di dén hoa giai thanh. Hoa giai vién 1a dai s& trung |4p gilp cac bén
tim ra mét gidi phdp cho van dé gitta ho. Hoa gidi khéngphai la con dudng di dén gidi phap cda
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hoa gidi vién va dp lwc dua y tuwdng cha hoa gidi vién vao gidi quyét tranh chap s& lam pha hong
tinh liém chinh cda viéc hoa giai. B&i trong tat ca cadc cudc dam phan thi cac bén trong hoa giai
cang c6 gang bao nhiéu thi cam gidc thanh céng khi dat dugc thoéa thuan hoa gidi thanh sé& lén
bdy nhiéu va sy tadn tdm cla ho trong viéc thyc thi thda thun hoa gidi thanh cao bay nhiéu.

Vai trd cha hoa gidi vién véi tu cach la ngudi huan luyén dam phan s& duwoc trinh bay chi tiét
trong chuong sau duwdi tiéu dé “hoa giai vién st dung k§ nang dam phan”.

Giai doan két thuc

Trong md hinh hoa gidi CEDR, khdng cdi gi ¢ tinh rang budc cho dén khi dugc 1ap thanh van ban
va dugc cac bén ky. Cac diéu khodn hoa gidi thuong la dy kién va dé ngd cho dén khi tat ca cac
bén déng y ca goi, véi cac yéu td vé kha nang dan xép duoc dinh hinh, thuong la vai téc d6 khac
nhau, san sang dé két thuc. Nhitng diéu chinh mudn ciing cé thé chap nhan néu hoa giai vién
dam bao rang thda thuan dé dugc hinh thanh dan dan va duoc coi la thda thuan tam thoi cho
dén khi né duoc hoan thién. Hoa giai vién phai san sang cho nhitng tinh huéng bat ngd phat sinh
ngay ca khi ghi lai thda thuan. C6 khi can thiét phai quay trd lai giai doan mac cd hodc tham chi
la kham pha trudce khi di dén két ludn cudi cung.

Khi théa thudn hoa gidi thanh dat dwoc va thda thuan dé duoc du thao, hoa gidi vién can thé
hién su can trong, dac biét 1a khi hoa gidi vién cé ky nang trong viéc soan thao van ban phap ly.
Diéu quan trong trong tat ca cac giai doan cGa hoa giai 1a cdn phan biét hudn luyén, danh gid lai
cac lya chon va dua ra nhitng huéng dan vé quy trinh véi viéc duwa ra nhitng 107 khuyén cu thé vé
ndi dung vu viéc hodc két qua hop ly nao cd thé xay ra.

Sau khi hoa giai

NE&u cac bén khoéng dat duwoc thda thuan trong ngay hoa giai, hoa giai vién co vai trd quan trong
trong viéc giup cac bén dé ngd canh clra dé cé thé tiép tuc dam phan. Viéc dua ra cac ki€n nghi
va cau trdc cta quy trinh dé budc ti€p c6 thé mang dén cho cac bén hy vong nao dé hodc cam
nhan vé kha nang cé thé xay ra. Doi khi, thdm chi diéu nay cé thé khai mao cho nhitng thao luan
ti€p theo vé viéc gidi quyét tranh chap trong ngay hoa giai. Trong mot vai truong hop, chi can néi
v&i cac bén rang hoa giai vién sé goi dién cho bén dé vao ngay hdm sau hodc vai ngay sau dé 1a
dd. Trong nhitng trwdng hop khiéc, sé 13 phu hop néu tién hanh mét cach chinh thirc, cé thé moi
cac luat su ngbi lai cung nhau trudc khi két thuc ngay hoa giai dé thdng nhat vé nhitng budc di
cu thé tiép theo.

Ky ndng va trinh d6 cia mét huan luyén vién tét

Cling nhu huan luyén trong cac linh vie khac, vdi tw cdch 13 hudn luyén vién, hoa gidi vién can
phai:

e xay duwng mdi quan hé va cé dugc long tin
e ghinhan nhitng hanh vi ¢ hiéu qua
e d3at ra cac cau hoi hitu dung
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e dua ra nhitng phan hoi cé tinh xay dung

e tao dong luc cho thay déi hanh vi

e sir dung sw quan tdm va khuyé&n khich — can bang su Gng hd va thach thirc d&i voi ngudi
nao do

e 4p dung ly thuyét vao thuc tién

e [am viéc nhu 13 d6ng nghiép vdi tat ca nhitng ngudi tham gia thay vi nhu 1a dién vién hay
déi thu canh tranh.

H6 tro hay danh gia hay ca hai?

Trong suét hai thap ky qua, cé rat nhiéu tranh luan vé hai cach tiép can chinh déi véi hoa giai do
la hoa gidi theo hudng ho tro hay hoa giai theo huéng danh gia. Cac thuat ngit nay duoc st dung
d€ mo ta hai phong cach trong dé moét cai dwoc coi lait can thiép hon 1a céi kia. Trong thyc tién
hién nay, sy phan biét chdng don gian hon va bd qua do6 rong trong vai tro clia hoa giai vién va
hang loat céc k§ thuat ma hoa giai vién dp dung, ngay ké ca trong cuing mot quy trinh hoa giai.
Phong céch hod trg va danh gia gio day duoc dung dé md td hai diém cudi cla mot giao dong
trong phong cach can thiép ch khéng phai dé dinh nghia hai mé hinh riéng biét.

Sy v tw cua hoa gidi vién

Trung lap, vb tu - hodc déi khi dwoc goi la da dién — [a mot bd phan cu thanh quan trong trong
vai trd cla hoa gidi vién. Tat ca hoa giai vién biét rang ho can tranh:

e duwara nhitng phan xét
e dirng vé bat ky bén nao
e nhayvao qua nhanh

e duwara loi khuyén.

Khi hoa gidi vién bi xem 13 cd sy phdn xét vé cac yéu t6 phap ly, ki thuat, thwong mai hodc cd
nhan thi dé dang nhan thay duoc nguy co tiem tangdnh hudng dén tinh trung 1ap cta hoa giai
vién va tdi moi quan hé gitta hoa gidi vién vai cac bén.

Chuy&n mdn cla hoa gidi vién trong nganh hodc linh vuc phép luat thudng 1a cha dé gay nhiéu
tranh c3i. Piéu co ban 1a hoa giai vién phai c6 dwoc sy ton trong cla cac bén. Tat nhién, hoa gii
vién can hiéu vé tranh chap; va s& dé dang thdm do duoc diém yéu trong quan diém cla cac bén
khi hoa gidi vién cé kién thirc vé cac khia canh ky thuat dé. Tuy nhién, cling cé nhirng nguy co khi
st dung chuyén gia nhu vy ma lai khéng cé dusy tan tdm thyce hién vai tro cta hoa giai vién.
Hoa giai vién t&t phai 1a ngudi toan dién va tinh thong trong viéc ndm dugc cac van dé kj thuat
phirc tap mot cach nhanh chéng; va dé la nhirtng ki nang tuyét voi cia hoa giai vién va nang luc
quan ly quy trinh 13 chia khéa dé hoa gidi vién lam viéc hiéu qua.
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Vai trd nay cla hoa gidi vién 1a trung 1ap dudi gdc d6 1a ho khdng cé quyén lgi gi dbi véi két qua,
ang ho tién trinh di t&i mot gidi phdp do cac bén tao ra va s& hitu. Tuy nhién, hoa giai vién khéng
phai la nguoi dirng ngoai quan sat.

Cac bén chi dinh hoa giai vién vi ho nhan thay rang ho can sy giip d& dé gidi quyét su khac biét
gitta ho va ho thudng ky vong nhiéu vao viéc lya chon ngudi trung lap.

Hoa gidi la cong viéc khé khan d6i véi moi ngudi. Hoa gidi vién can danh thoi gian dé tiép thu
nhitng cdm gidc, tinh tiét va cac 1ap ludn dé dua ra cac chién lugce. Hoa gidi vién con phai gitt gin
ma&i quan hé mot cach cé hiéu qua va gilr an toan quy trinh, vi du nhu théng qua viéc dam bao
tinh bi mat, va mang lai nang lwvong cho quy trinh, thé hién van dbi dao sirc luc vao cudi ngay nhuw
lGc m&i bat dau hoa giai.

Vi nhiéu ly do, hoa giai vién c6 thémudn dua ra y ki€n vé mét van dé nao d6 hodc vé vu viéc noi
chung, dac biét khi:

e cac bén duong nhu gap khd khan va khéng khoan nhugng

e tién trinh di t&i hoa giai thanh dudng nhu rat chdm hoic bé tac

e hoa giai vién d3 can y twdng

e hoa gidi vién mat di tinh trung lap

e hoa gidi vién thé hién khéng thich mot bén nao dé

e moOt hodc nhiéu bén hoi quan diém cua hoa giai vién.
Tai nhitng thoi diém ndy, ban véi tu cich 1a hoa gidi vién phai gilr vitng tinh than va khéng nén
chon cach thoat dé dang nhu vay. Tranh dé sy tirc gidn clia ban dan ban dé&n chd phan x{ - thay
vao d6 ban can:

e tim hiéu thém

e tom tat, xem xét lai hodc dinh hinh lai

e tim hiéu vé nhitng danh gia cla cic bén

e kiém tra nhitng danh gia ctia ho mot cach thang thing va trong phong riéng
e hdicicbén ho mudn lam gi.

Quy trinh linh hoat

Hoa giai 1a mét quy trinh linh hoat va cé thé diéu chinh dé phu hop vdi nhitng tinh huéng va céc
bén khac nhau. Ca nhan hoa giai vién vdi kinh nghiém cldia minh s& xay dwng mot phong cach
riéng va sir dung quy trinh theo cach riéng cuta ho.

Cac bén quyét dinh két qua dau ra

Khéng gidng nhu trong tai va tranh tung, trung tdm cla triét ly hoa gidi la bén thi ba trung lap
khong dp dat quyét dinh cho céc bén. Diéu nay cé thé gay khé khdn cho nhirng trong tai vién,
tham phan, chuyén gia cé kinh nghiém khi lam hoa giai vién b&i ho dwoc sir dung dé dua ra quan
diém va y kién va cé thé ngam hiéu rang dé cling |a diéu ma cac bén yéu cau ho.
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Hoa giai viéen can ddm bao rang cac bén tham gia hoa giai nhan thirc day dd vé pham vi vai tro
cla hoa gidi vién va vé trach nhiém cla cac bén. Trong hoa giai, cac bén phai cé ¢6 van dé cho ho
|61 khuyén vé cdc van dé phap ly va y kién chuyén gia khac ch khdng phai hudng dén bén thi
ba trung |ap dé nhan dugc nhitng 11 khuyén nay. Hoa gidi vién phai can trong véi vai trd cla
minh khi lam viéc cung v3i cac bén khéng cé ngudi dai dién va van dé nay sé duoc trinh bay day
dd hon trong chuong cudi cling cla cudn SO tay nay.

Hoa giai vién c6 vai tro tich cyc va chli dong

Trong hau hét cac cudc hoa gidi, tién bd dat dwgc théng qua viéc cdc bén dénh gia lai rdi ro cla
minh va hoa giai vién thuong déng vai tro tich cue trong viéc gitp ho danh gid rui ro. H6 trg danh
gia lai nhirng van dé dudng nhu can trd con dudng di dén thda thudn 1a mot qud trinh vat va.
Hoa gidi vién phai sir dung nhirng k§ nang giao tiép, tuwong tac gitta con ngudi véi nhau cling nhw
cac ki nang vé quan Iy quy trinh va gidi quyét van d@, cling nhu sy san long dé mang lai sy tién
trién thay vi dua ra tuyén bd. Hoa gidi vién vira phai kién nhan nhung cling phai manh mé.

Cach ti€ép cdn manh mé tat nhién la can thiét khi:

e gidi quyét nhiéu van dé

vuot qua sy bé tic vé cdm xuc

kiém tra lai nhitng lua chon dé di dén giai phap co tinh hop tac
e duara cdc phép thir thyc té

xem xét lai gidi phdp thay thé dé dat duoc thda thuan.

Thoi gian la rat quan trong; s can thiép nay 1a nhitng doi hoi khé khdn d6i vai cdc bén va cé van
cla ho cho nén nd cé thé don nhan vai sy khang cy, dac biét néu phép thir thuc té dwoc dua ra
gua sém trong quy trinh.

Gidi quyét nhiéu van dé

Théng thudng, cac bén trong tranh chapbi lin sdu vao su phirc tap cla yéu cau cda minh. S& rat
hituich cho cdc bén khi néu bat nhirng khia canh chd yéu cda tranh chap trong mot ban tém luwgc
ngan gon vé vu viéc. Thém vao do, bén thi ba khéng lién quan dén tranh chap tham gia vao viéc
giai quyét sdd vi thé tot dé gilip cac bén lam rd van dé dang ton tai gitra ho. Khi cé mét s van
deé, hoa giai vién cé thé gilp cac bén xay dung mot lich trinh ngay tir giai doan dau cta hoa giai.
Sau dd, hoa gidi vién cd thé lam viéc cung vdi cdc bén hodc cac bén va cé van clda ho cé thé lam
viéc riéng v&i nhau dé tém lai cac yéu cau, sap x&p theo thi tw wu tién va xac dinh strc ndng khac
nhau cho nhitrng khia canh khac nhau cla tranh chap dwa trén sitc manh cla lap luan va cac tiéu
chi khdac. Cong viéc nay co thé cho phép hoa giai vién xac dinh mot sé diém chung gitra cac bén.

Vwot qua sw bé tac vé cam xuc

Bat ky bén nao déu cé thé ndi gian vi tranh chap, thé hién & viéc ho tré nén mat Iy tri va cé thé
khong nhin thay thyc t& hoan canh cla ho hodc Iang nghe nhitng dy dodn hop ly cla c6 van cla
minh. Hoa giai vién da xay dung méi quan hé tot va sy tin twdng vdi tirng bén cé thé tim hiéu
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riéng vé quan diém cla ho théng qua viéc dat cdu hdi mét cich can trong va st dung cac thd
thuat kiém tra thyc tién khac. Cling can can trong khi néi vé tirng van dé bao gdom cay kién cla
c6 van cla ho va quan diém cla bén kia. Sy thay d6i cda mdi trudrng xung quanh ddi khi cé thé
gitp ich trong nhirng tinh huéng khé khan nay, cé thé la lam viéc & phong khac hodc di ra ngoai
dé hit thd chat khéng khi trong lanh.

Xem xét lai cac lwa chon dé cé nhirng giadi phap c6 tinh hop tac

Hoa gidi vién can canh tinh véi nhitng tin hiéu, manh méi va nhitng goi y bang 1o hodc phi ngdn
ngilt clia cac bén dé tat ca cac kha ndng tién tdi thoa thuan hoa giai déu cé thé dwoc can nhic. Cé
théép cac bén nhin lai mét [an nita cac y twdng hodc dé xuat dé t6i da hda co hdi tim ra mot giai
phép. D6i khi hoa giai vién cé thé tham gia vao viéc tim ra mot gidi phap cé thé thuc thi bang viéc
b6 sung y twdng ciia minh vao vdi cac y tudng cla cac bén.

Hoa gidi vién cd kinh nghiém |a ngudi gitip cac bén dat dugc thda thuan hoa gidi ma ho nhan thay
mot cach chac chan rang dé 1a san pham sang tao cla ho, tranh duwoc viéc thuyét phuc qud nhiéu,
ap dat hay chiém di phan 1&n sy sé& hitu cha cédc bén déi véi van dé va giai phap cho cac van dé
dé.

Pé nghj kiém tra thuc tién

Hoa giai vién can thudng xuyén lam viéc vai cac bén va cé van cla ho vé danh gia va danh gia lai
rui ro; kiém tra va ddnh gia vi thé cda ho, cac gia dinh va toan tinh.

Mét hodc nhiéu bén cé thé theo dudi mot vi thé bi théi phong trong thai gian dai dén mirc nd céd
thé tré thanh ky vong hodc niém tin cGa bén d4. Trong nhirng trudng hop nay, viéc kiém tra cac
gia dinh, viéc s&r dung diing muc cac cau hoi va kién tri tim ki€m sy bat nhat chua ly gidi dwoc va
huan luyén cac bén thyc té hon déu la mot phan quan trong trong vai trd cta hoa giai vién.

Xem xét cac giai phap thay thé dé dat dwoc thda thuan

Cac bén s& thudng xuyén néi véi hoa giai vién rang ho dy dinh tién hanh hoa giai hoic tiép tuc
tranh tung tai tda hodc tai trong tai. Cé thé s& rat hitu ich khi dwa ra mot trudng hop gia dinh dé
cac bén thay rang tac dong cla viéc roi bd dam phan vabudng bddsi véi nhitng c6 gang tim ra
mot thoa thudn co thé chap nhan dugc. Hoa gidi vién co thé lam viéc cung vdi cac bén va cd van
clia ho dé ddm bao rang ho da danh gia day du cac yéu t6 thoi gian, chi phi, quan ly, tinh cong
khai va tat ca cac yéu td khac xuat hién khi tiép tuc tranh chap.

Cac quy trinh khac déi khi c6 thé ciing tdt nhw hoa giai

D6i khi ca hai bén thuc sy tin rang ho dading & géc do [a quy trinh hoa gidi chirtng td mot rao
can hoan toan ddi vdi nhitrng tién trién. Trong trudrng hop dd, cé thé can mét quy trinh khac trong
dd quan diém ma bén thir ba doc 1ap dugc thé hién cé thé gitp cac bén giai quyét van de.

Céc quy trinh khac c6 thé hoat déng song hanh cling v&i hoa gidi bao gom:

S6 tay hoa gidi vién Page 198 of 266
© 2017 cla T6 chirc tai chinh quéc té&. Bao lwu tat ca cac quyén.



e cdac khuyén nghi khdng cé tinh rang budc
e ddanh giad trung lap & giai doan dau (ENE)
e xac dinh cta chuyén gia khéng cé tinh rang budc (ED).

Mét khi cadc bén nhan duoc ddu hiéu cho thay cach thirc ma thdm phdn, trong tai vién va chuyén
gia nhin nhan quan diém cta ho, ho cé thé diéu chinh cach tiép can va vdi su tro gitp cla hoa
gidi vién, sau d6 ho cé thé dam phdn va lam viéc dé di t&i hinh thanh mét giai phap t&r mot diém
xuat phat mai.

Hoa giai vién danh gid qua cao hodc tham gia vaoENE hodc ED trong qua trinh hoa giai cé thé sé&
gap nhitng rdi ro sau:

e Mat di tinh trung 1ap: ngudi danh gia cé thé dugc nhin nhan 1a ¢ sy thién vi d6i vdi mot
bén va sy hop tac, niém tin cla bén kia cé thé bj giam sut trong qua trinh hoa giai dang
dién ra.

e Mat di sy s& hiru va trach nhiém chia cac bén: ban chat cha hoa giai 1a hoa giai vién quan
ly quy trinh va cac bén kiém soét két qua dau ra. Pua ra kién nghi va quan diém vé ban
chat vu viéc rat dé 1am giam bt di cdm gidc cla cac bén vé sy kiém soat clia ho ddi véi
két qua dau ra.

e Suw bat dau lai quan hé déi khang: kién nghi, ENEhoic ED s& hodc duwdng nhu thién vj cho
m&t bén va bi coi 1a minh chirng cho quan diém cla ho va diéu nay cé thé dan bén d6 dén
chd c8 thi va ti€p can tdi hoa gidi theo con dudng d6i khang.

e Sw nham lan trong viéc sir dung thong tin c6 dwg'c mot cach bi mat: néu thay déi vai tro
cla hoa gidi vién dién ra sau khi thong tin bi mat d3 duwoc chuyén di, cadc bén cé thé cam
gidc rdi ro hodc bi phoi bay va tham chi cé thé coi nhw |a sy vi pham niém tin d3 dwoc gay
dung.

e Mat mat: ki€n nghi, ENE hodc ED c6 thé khé chap nhan va lam mat thé dién cd nhéan,
chuyén nghiép ctia bén nay vai bén kia.

e Gay thiét hai cho quan hé than chu - luat su: y kién hodc kién nghi cé thé thay d6i dong
lwc gitra ludt sw va cac bén theo hwdng pha vd quan hé clda ho va can trd quy trinh hoa
giai sau do.

DPé nghi danh gia hoic kién nghi

Thinh thodng hoa giai vién cling dugc mot hodc cdc bén chinh thirc dé nghi dwa ra ki€én nghi hodc
thé hién y kién cla minh vé viéc giadi quyét tranh chap. Pic biét, khi hoa giai trong thoi gian han
ché& tr& nén phd bién trong mét s6 Iinh vure thi hoa gidi vién cé thé dugc dé nghi tré thanh nguoi
dua thoa thuan hodc nlra phan x&r. Cudn s6 tay nay s& cung cap khudn khé co ban cho hoa giai,
diém khéi dau an toan cho hoa giai vien méi va chi dua ra nhitng huéng dan sau day vé cach
thire x&r ly nhitng dé nghi néu trén.

e dam bdo rang cac bén hiéu vé quy trinh hoa giai, vai trd clia ho va vai tro thong thuwong
cla hoa gidi vién trong quy trinh dé, sau d6
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e néu cb van dé nao do6 can dénh gid, thi dé nghi cdc bén théng nhat 1y danh gid tir mot
ngudi khac trung 1ap trudc, trong hodc sau khi hoa giai néu thay phu hop.
Mot s6 bén, bao gdm ca co quan thudc chinh phi hodc co quan cong quyén, dac biét trong cac
tranh chap qudc té, cé thé di dén hoa gidi, nhung két qua dé phai chiu sy phé chuan cla co quan
c6 tham quyén cao hon hodc ctiady ban. Kién nghj bang vin ban hodc bang 1&i ctia bén thir ba cé
thé quan trong dé c6 duoc su phé chuan dé.

Trong nhitng du an ha tng I&n hodc trong nhitrng vu viéc phirc tap vdi su tham gia clia nhiéu bén
hodc 13 lwa chon cudi cung dé dat dwoc gidi phap gidi quyét tranh chap, cac bén déi khi cing yéu
cau théng nhat vai kién nghi khdng rang budc cha hoa gidi vién va coi d6 la thoa thuan giai quyét
tranh chap. Ki€n nghi cla hoa giai vién cd thé |a cdng cu hitu hiéu dé giai quyét tranh chap, nhung
chi khi cé su thdng nhat hoan toan clia cac bén, vé&i cac cdn c rd rang va cac quy tic d3 dwoc
thda thuén, va kién nghi dugc dua ra riéng ddi vai tirng bén theo cach thirc cé td chire, co ké
hoach va cé quan ly. Day khéng phai la cai dugc tién hanh mét cach nhe nhang va cling khéng
phai 13 k§ thuat trong CEDR khuy&n nghi ma nhirng hoa giai vién mai cé thé sir dung.

Mot s6 hoat ddng hoa giai dién ra chi cé su tham gia cla cac bén va hoa giai vién; nhiéu hoat
dong hoa giai khac cé sy tham gia clia mot s6 ngudi khac. Hoa giai vién can khuyén khich, danh
gid va quan ly viéc tham gia clia moi ngudi. Cac doan dudi day s& phac hoa nhirng vai trd phd
bi€n cda nhirng ngwdi tham gia khac nhau va quan hé giira hoa giai vién vdi ho.

Cac bén
Céc bén doi hoi phai:

e c6 tham quyén giai quyét
e chuan bj tét dé tham gia vao quy trinh.

Cac bén thudng tham du véi tham quyén gidi quyét khdng day dud va khi vuot qua gidi han thi ho
phai tham khdo y ki€n ngudi khac. Budng lién lac vai ngudi d6 can dwoc lam rd va md rong, dac
biét 1a ngoai gi® lam viéc thong thuong madc du diéu nay khong thich bang viéc ngudi cé tham
quyén quyét dinh c6 mat va tham gia day dd vao quy trinh hoa giai.

Nhitng nha dam phan hang dau thudng mang theo cing mét ddi ngili cac cé van. Cac bén phai
dua ra quyét dinh cudi cung vé viéc ai la ngudi tham gia vao déi ngli d6, nhwng hoa gidi vién lai
c6 vai tro khuyén nghi céc bén vé quy mé cta doi ngili do6 va ai nén tham gia. Hoa gidi vién va tat
ca cac bén khac can dugc thdong bao trudce vé viéc ai sé tham gia vao tirng doi.

Nhitng d6i hinh 1&n cé thé khé quan ly. Vé chd ngdi trong phién hop chung, t6t nhat 1a thuong
dé ngudi cd thdm quyén quyét dinh va ngudi trinh bay vu viéc gan vdi hoa giai vién va nhirng
ngudi con lai trong nhdm thi ngdi xa dan.

2. .
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Nhitng van dé khac vdi doi hinh 1én nhu:

e ludn gilt cho moi ngudi cé cdm gidc tham gia vao viéc giai quyét va tranh viéc tach nhirng
nguwdi khéng tham gia truc tiép vao qua trinh nay
e  mot bén cé cam gidc lo sg vi sw mat can bang vé sé lvong nguodi.

Céc bén cd thé lya chon tu minh trinh bay khai mac trong phién hop chung dau tién hoac dé nghi
c6 van cla minh phat biéu hodc cung trinh bay védi c6 van cda minh hodc ngudi khac trong doi.
Cac doi thuong danh mét vai ngay lam viéc riéng cung nhau ma khéng ¢ sy hién dién cta hoa
gidi vién va day thuong 13 thoi gian dién ra sy thay ddi trong quan diém. Cling can béo cho céc
bén rang s& cé nhirng giai doan chd doi trong ngay khi ma hoa gidi vién cé cudc gap vdi tirng bén
mot hodc véi mot sb thanh vién cha ddi nao dé. Cac bén va cd van cla ho can c¢d trach nhiém
ddm bdo véc tham gia cla céc thanh vién trong ddi cia minh va déi vai viéc sir dung thoi gian véi
hoa giai vién mét cach cé hiéu qua nhat.

Trong hoa giai, hda gidi vién sé lam viéc v&i cdc bén dé lam ré cdc van dé, hinh thanh cac lwa chon
va cacy twdng dé dat duwoc tién bo va tao thanh cac diéu khoan hoa giai thanh ma cdc bén cé thé
chap nhan dugc. Ngudi dirng dau dam phdn trong mdi doi sé quyét dinh cudi cuing vé théa thuan
hoa giadi thanh. Do vy, diéu quan trong ddi vai hoa gidi vién cé thé 13 hiéu dwoc nhirng ap lwc va
cing thang ddi véi ngudi ra quyét dinh khi ho 1a nguwdi phai xem lai thda thuan hoa giai thanh,
khang dinh né véi cac ddng nghiép va lam cho né cé thé thuyc thi duoc.

Luat sw

Ludt su c6 mat trong phan I&n quy trinh hoa gidi thuwong mai va ho chinh 13 ngudi gidi thiéu da
s6 cac vu viéc sang hoa giai.

Trudc khi hoa giai, luat s thuong:

e gilp cac bén lya chon hoa giai vién

e tu van cho than chd vé quy trinh hoa giai

e |3 dau mai lién lac chinh véi hoa gidi vién

e giup lwa chon d6i hinh tham gia hoa giai cho than cha

e twvan vé viéc co can t6 chirc phién hop tién hoa giadi vai hoa giai vién hay khéng

e tdm tat cho va cé thé 1a tp duot cho than chi trong viéc trinh bay phat biéu khai mac

e chuan bj ban tém tat vé vu viéc dé glri cho hoa gidi vién va cac bén khac

e chuan bj hang loat cac tai liéu hodc théng nhat vé nhirng tai liéu d6 vdi luat sw cta bén
kia

e xac dinh nhirng tai liéu duoc coi la bi mat va “chi c6 hoa giai vien méi dwoc xem”

e ti€n hanh danh gid thuc té vé sirc manh va diém yéu trong 1ap ludn vé vu viéc cla than
cht minh

e chuan bi du toan vé chi phi.

Trong qua trinh hoa giai, luat su thuong:
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e trinh bay phat biéu khai mac hodc h6 trg than chd trinh bay

e tu van cho than chl va c6 thé 1a ngudi dan dat viec dam phan hoa giai

e gbp phan xac dinh giai phap tét nhat thay thé cho thoa thudn hoa gidi thanh cda mét bén
e xac dinh cic van dé phap ly lién quan dén thoa thudn hoa giai thanh dang xuat hién

e du thao, ho tro viec dy thao théa thuan hoa giai thanh.

Luat sw déng gép rat quan trong vao quy trinh va hoa giai vién can dam bao rang ho tham gia va
dugc tén trong trong sudt qua trinh hoa gidi. Vidu, ho thudng thic ddy tinh linh hoat va co déng,
dac biét |a khi hoa giai vién khdng c6 trong phong. Luat su cd thé |a déng minh cla hoa giai vién
va trong quan hé gitra hoa giai vién va luat su thi luat sw déi khi chao dén va khuyén khich hoa
gidi vién la ngudi quan ly bé sung déi vdi cac ky vong cla than chd minh.

Cac chuyén gia va cd van khac

Mét bén co thé cam thay can thiét phai c6 cé van tai chinh hodc sy hién dién cla cac chuyén gia
khac bén canh cd van phdp luat dé giup minh trong nhirng linh vuce ki thuat khéng phai 13 phap
lut cta thda thuén hoa giai thanh.

Cac chuyén gia c6 hai vai tro trong hoa giai:

e V@i tu cach la c6 van chuyén nganh cho mot bén, hoac
e |3 c6 van chuyén nganh cho hoa gidi vién (mac du diéu nay khdng phd bién).

Khi la c6 van chuyén nganh cho cac bén, chuyén gia |a thanh vién trong ddi hinh cta bén dé va
thuong déng vai tro hét sirc han ché badi |18 thda thuan hoa giai thanh hiém khi dua trén nhirng
kién thirc chi tiét hodc y ki€n ciia mét chuyén gia ma céng viéc chinh cdia ho da hoan thanh trudc
do rdi. Béi vdi chuyén gia, ¢ thé rat khé cho ho trong viéc thay déi quan diém cla minh va ¢
nguy co rang sy khong linh hoat dé sé& trd thanh rao can cho viéc giai quyét tranh chap bing hoa
giai. Tuy nhién, cac bén thuong thuong can nhac dén trién vong rang quan diém chuyén gia nay
hay khéc cé tinh thuyét phuc tai phién toa va tir d6 loai trir twong &ng cac diéu khoan vé thoa
thuan hoa giai thanh. Thinh thoang viéc gidi quyét tranh chap lién quan dén thda thuin vé cac
van dé k§ thuat va chuyén gia c6 thé déng gép dang ké vao viéc hoan thién cac diéu khoan. Cac
bén déi khi quyét dinh st dung chuyén gia thong qua dién thoai thay vi c6 mat trong qud trinh
hoa giai.

Trong cac vy an ddc thu chuyén nganh, cac bén thinh thoang hoi hodc thdng nhat rang hoa giai
vién lam viéc véi mot chuyén gia. Su déng gdp cla chuyén gia cdn xem xét mot cch can trong va
hoa giai vién phai quyét dinh mirc d6 chi tiét ky thuat dugc sir dung dé kiém tra thuwc té& hodc dé
thao luan vé cac diéu khoan hoa gidi thanh. Trong nhitng vu viéc nhu vay, thdng thudng hoa giai
vién chuyén nganh vdi kinh nghiém trong linh vuc dé duoc chi dinh. Tuy nhién, hoa giai vién van
can phai la ngudi cé k§ nang trong xay dwng mdi quan hé tin ciy vdi cac bén, cd ki ndng quan ly
quy trinh mo6t cach sang tao va lam viéc vé ndi dung theo huédng cho phép cac bén ty minh tim
ra giai phap phu hgp véi minh.
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Tro ly hoa giai vién

Trai nghiém d4u tién vé hoa giai thuc sy ciia ban ngoai viéc 1a ¢d van cho mot bén co thé sé |a tro
ly hoa gidi vién. Day la co hdi dé hoc hdi va hinh thanh Ién nhitng hiéu biét vé quy trinh hoa giai.

Hoa giai vién ty minh quyét dinh vai tro cha tro ly hoa giai vién, cé thé bao gdm:

e ghichép dé hoa gidi vién ty do khong phai ghi chép hodc ghi chépit di

e quan sat va ghi lai nhirng ngdn ngit co thé cta nhirng ngudi tham gia vao trao ddi véi hoa
giai vién

e dua ra nhitng thong diép vé thoi gian cho bén kia dé tranh phda v& budi gap

e quan ly cac khia canh thyc té hodc ndi bd trong ngay hoa giai - nhiét do phong, giai khat,
trang thiét bj

e ddng vai nhu ban thu ky, nguwdi ma hoa gidi vién cé thé trao ddiy twdng va chia sé suy
nghi trong thoi gian giai lao gitta cac phién hop

e d3t ciu hoi, thudng 1a khi dwgc hoa gidi vién mai, c6 thé 1a vé cudi cla cudc gap

e thinh thodng t6 chirc phién hop riéng, vi du nhu thuc hién cédc nhiém vu véi cédc chuyén
gia cla ca hai bén trong khi hoa giai vién lam viéc v&i nhitng ngudi khac mat du viéc phan
chia lao ddng can dwoc hoa gidi vién quan ly mét cach can trong

e |3 ngudi thap tung, khuyén khich va ang hé hoa giai vién.

Sau khi hoa giai, hoa giai vién va trg ly thwong cung nhau danh gia lai hoat dong trong ngay. Day
la co hoi dé gidm cing thang va trao d&i vé cac géc d6 clia ngay lam viéc ma khong thé thao luand
mot noi khac bdi cam két gilr bi mat. S& rat hiru ich néu hoa gidi vién duwa ra y kién phan héi cho
tro ly hoa gidi vé sy déng gdp cla ho cling nhu hoa gidi vién nhan phan héi tir tro ly va hitu ich
cho ho khi cing nhau phdn 4dnh xem cdi gi lam t6t va tai sao va cdi gi ¢ thé lam khac di.

Trong khoa hoc vé MST, vai trd cla trg ly trong phan doéng vai chi gidi han cho quan sat vién dé
moi ngudi tham gia cé cung khodng thoi gian dé thuc hanh va dé dugc danh gia vai tu cach la
hoa giai vién.

Poéng hoa giai vién

Cung tién hanh hoa giai 1a viéc hai hay nhiéu hoa giai vién cé kinh nghiém lam viéc cung nhau véi
vai tro nhw nhau. N6 thuorng duoc sir dung trong hoa gidi cdng déng. Trong hoa gidi thwong mai,
né duoc sir dung chi yéu khi:

e tranh ch3p dic biét phirc tap hodc cé két hop nhiéu ki ndng cu thé va can phai cé kinh
nghiém ma mot hoa giai vién khong thé dap ing duoc hét
e 56 lugng cac bén, cach biét vé dia ly cla cac bén la nhitng ly do ma mét hoa gidi vién
khdng thé thuc t& gap tat ca cdc bén mot céch cé hiéu qua duogc
e tinh nhay cdm giita cdc bén doi hoi sy két hop vé gidi, ching toc hodc van hda trong doi
hinh hoa giai vién.
Dong chd tri hoa giai doi héi cac ky nang lam viéc theo nhdm rat phirc tap, trong d6 co:

2. .
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e cac quy tac nén tang gilta cac hoa giai vién dugc thong nhat truwdc khi bat dau; ai sé lam
nhiém vu gi; cdc nhiém vu duoc chia sé nhu thé ndo; hé thdng thong tin lién lac ma ho sk
dung trong qua trinh hoa giai la gi

e cac hoa giai vién hinh thanh cach thirc lam viéc véi nhau dya trén cac quy tic nén tang
gua dé cho phép ho lam viéc linh hoat v&i cac bén

e van cé su trao d6i, cap nhat thuong xuyén riéng gitta cdc dong hoa giai vién

e nhitng gi khong chic chin hodc bat dong gitra cdc hoa giai vien duoc gidi quyét kin va
nhanh choéng

e cac hoa giai vién dugc nhin nhan 1a mdt nhdm théng nhat, tu tin, cé kha nang va bé tro
cho nhau.

XU ly cac van dé veé dia vj va sw mat can bang vé quyén luc

Trong hoa gidi, thudng thi mot bén sé& dugc coi la manh hon bén kia. St'c manh nay cé thé &
nhiéu dang khdc nhau ma hinh thic rd nét nhat 1a dwoc tiép can ngudn tai chinh 1én hon. Loai
hinh m4t can bang sitc manh khac cé thé gdbm cé nhitng ca nhan kiét xuat va cé dia vi trong mot
td chirc hodc xa hdi ndi chung.

Trong nhitng tinh hudng dé, hoa giai vién can dam bao rang ca hai bén — bén manh va bén yéu -
déu cé cung co hdi tham gia vao quy trinh theo cach cé hiéu qua va hoa giai vién lam viéc véi ho
cling trén cing mot nén tdng ngang nhau. Céng cu chinh ma hoa giai vién cé thé sir dung dé dam
bdo diéu nay dé chinh la sy can thiép vao quy trinh. Mot vai trong sé d6 bao gém:

e quyét dinh khéng t6 chirc phién hop chung;

e nglrng phién hop chung dé chuyén thanh céc phién hop riéng;

e khéng cho phép mét bén chiém wu thé bang cach kiém soat can trong vé thoi gian;

e dam bao rang trong phién hop chung cac trao d6i déu do hoa giai vién kiém soat dé dam

bao ca hai bén déu c6 di thoi gian phat biéu; va

e tao khodng khéng cho bén y&u thé can nhac cac dé xuat truwde khi dong y véi bat ky thi gi;
Trong mdt vai tinh huéng, nhitng can thiép vé ndi dung nhu viéc hoa gidi vién hun luyén bén
yéu thé vé cach thirc khudn lai théng tin va cac dé nghi sé la phu hop. Piéu nay dac biét dang khi
mét bén tham gia vao quy trinh hoa giai ma khéng cé dai dién phap ly, nhung hoa giai vién & day
can can trong khdng di qua dé déng vai trd cé van cho bén do.

Canh bdo cudi cung, ciing giéng nhu véi tat cd moi thi trong hoa giai, hdy dé phong cac gia dinh.
Thoéng thuwdng, trong qud trinh doc va chuan bi ban cé thé gia dinh rang mot bén yé&u thé hon khi
trong thuwc t&€ nhan sy hodc hoan canh lam thay déi sw cn bang sitc manh. Mot vi du & day la
trong trwdng hop dang bén bd vee pha sdn hodc mat khd nang thanh toan trong dé bén yéu thé
hon vé tai chinhlai cé quyén nhiéu hon.
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Hoan

Cac sdc thai cla thd tuc t6 tung dan s tai cac nudc khac nhau cho thay rang & mot sé nwéc thi viéc
ho3n hoan toan duoc quy dinh trong cach thirc tién hanh dam phan va tranh tung. Trong khi d6
hoa giai thuong duoc khuyén nghi dién ra trong vong mdt ngay hodc trong mot giai doan lién tuc,
tap trung cac bén va cé van cla ho lam viéc cling vdi hoa gidi vién dé dua ra nhirng gidi phap co thé
kha thi cho nén quy trinh & day du linh hoat dé hoan theo su théng nhat cta cac bén.

Tuy nhién, hoa giai vién can can trong rang viéc tam ngirng khdng kéo theo viéc cac bén quay
nguwoc trd lai déi thoai vé vi thé cia minh trudc dé khi ma viéc hoa gidi dugc triéu tap lai. Dé
trdnh diéu nay, hoa gidi vién can phan khang déi v&i cac bén dé nghi hodn hoa gidi va khuyén
khich ho tin vao quy trinh va ti€p tuc khi ma hoa giai vién cdm nhan rang tién bo sé dat duoc va
viéc hoa gidi thanh van cé thé xay ra.

Khi ma ca cdc bén va hoa gidi vién ddéng y hodn, viéc hoa gidi can duoc triéu tap lai cang sém cang
t&t sau phién dau tién. Hoa giai viéen nén bat dau bang viéc duwa cac bén lai véi nhau trong mot
phién hop chung dé& nhac ho vénhitng ti€n bd dat dugc va lam rd cai gi co thé s& xay ra tiép theo.
Sau d6 quy trinh cé thé ti€p tuc vdi cac giai doan lién quan.

Tuy nhién, khi viéc hoadn la do can c6 thém thong tin dwgc néu tai phién lam viéc dau tién cla
hoa giai thi cé thé phién hop tiép theo s& khong dién ra trong mét vai ngay, vai tuan hodc tham
chi vai thang sau dé. Trong vién canh nay, tot nhat 13 can xac dinh mot ngay mai trudce khi viéc
hoa gidi bi ho3n va hoa gidi vién nén giit lién lac vdi cdc bén va/hodc ¢b van cla ho thudng xuyén,
d@ nghi cap nhat thdng tin d& dam bao rang viéc hoa giai dang theo 16 trinh. O day can than trong
la cidc bén thuong yéu cu bén kia cung cap thém théng tin va thyc té diéu nay 1a khéng can thiét
dé dat dugc théa thuan hoa gidi thanh. Nén nhé rang day khong phai |a quy trinh Toa 4n va vi
vay chirng clr 1a khdng cén thiét. Do d6, hoa giai vién can khuyén khich cac bén tié€p tuc véi viéc
hoa giai khi cé thé.

Vi vay, hoa gidi vién can canh tinh trudc viéc mot hodc cac bén st dung viéc hodn hoa giai dé lam
lgi th& cho minh va 1am viéc véi ho dé dua quy trinh hoa gidi trd lai theo ddng 16 trinh.

Tham nhiing/ héi 1d

Mdc du rat hi€m, nhwng van cé thé cé trudng hop trong dé hoa giai vien duwgc mot bén tiép can
vdi dé nghi dé cho ho thang trong hoa gidi. V&i thuc té rang hoa giai vién khdng duwa ra quyét
dinh vé két qua giai quyét tranh chap do vay bat ky nd lwc ndo tham nhiing hodc hdi 16 cé thé
khéng duwoc xem xét mot cach day dd. Mac du vay, hoa giadi vién cé mét vi tri dac quyén trong
quy trinh hoa giai. Khéng phai chi hoa giai vién phai rat can trong dé dam bao rang ho khéng lam
mat di tinh trung 1ap ctia ho, ma viéc mdt bén ¢ gang héi 16 cling nén dugc bac bd manh mé dua
trén cac cdn c vé dao dirc. Tinh bao mat cla hoa giai vién/cac bén cé thé bi vi pham trong trudng
hop c6 quan ngai vé dao dirc (chi tiét sé trinh bay dwdi day) va viéc lam do cé thé khién hoa giai
vién phai rat ra khéi hoa gidi va théng tin cho co quan c¢6 tham quyén vé hanh vi d6 cda céc bén.
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Giao tiép tot |a diéu kién quan trong dé hoa gidi vién hoat dong hiéu qua. Thuat ngit “giao tiép”
& day bao gdm vo s6 ki nang va quy trinh. Dudi day 1a mét khao sat rong vé mét s6 cdng cu quan
trong trong dé tap trung vao cac ky ndng co ban vé Iang nghe chd déng.

Hoa giai vién c6 hiéu qua tham gia vao quy trinh v&i tuv duy cdi mo:

e vé vy viéc— khdng cé quan diém ¢ dinh nao vé ndi dung vu viéc, diém yéu va thé manh
e vé con ngudi-tranh rap khudn con ngudi trén co sé gidi tinh, quan hé x3 hdi hoac ly do
nghé nghiép, d6 tudi, van héa, chiing tdc hodc céc yéu t6 khac
e vé uu tién cla cac cd nhan — khong cé gia dinh vé cai tao dong luc va con vudng mac gilra
cac bén
e vé két qud — khdng co mét y tudng cd dinh nao vé mot giai phap sé cé.
Hinh thanh kha nang lam viéc v&i nguoi khac mot cach vo tw ban than déla mot ki nang. Moi
ngudi déu nhin nhan thé gidi dwa trén nhitng théng tin hitu han, kinh nghiém truwdc do, phan
dodn va gia dinh. V&i tv cdch 1a mét hoa giai vién, sau khi doc céc tai liéu va trao déi vai cac bén,
trong quad trinh chuan bi, hoa giai vién cé thé ty hdi minh gid dinh minh dit ra & day |13 gi va cach
nhin hoa giai vién hinh thanh qua dé 13 gi. Bang viéc thira nhan mot vai phan doan va di dén két
ludn ndo dd, ban cd thé loai trir ching va gilt tw duy ludn ma trong qua trinh hoa giai.

Mot hoa giai vién cé hiéu qua phai tao ra mot mdi trwong cd tinh xay dwng va khéng bi rang budc,
qua dé cho phép xay dwng ldng tin va hiéu biét Ian nhau - giita cac bén véi nhau, gitta cac c6 van
v&i nhau, gitra c6 van véi hoa gidi vién, va gilta cac bén véi hoa gidi vién. Viéc nhay bén véi tam
quan trong cla cdc ngdn tir va hanh vi gitp hoa giai vién c6 thé mé ra hodc mé lai dudng lién lac
d3 bi khda hodc bi dirt quang va gilp cac bén ndi chuyén dwoc vai nhau. Nhiéu k§ nang giao tiép
|a bam sinh hodc d3 duoc hoc va cac ki nang khdc phai hoc hodc sir dung nhiéu hon. Viéc mé ta
cac ky ndng duoc trinh bay dwdi ddy nham muc dich gitp ban nang cao hiéu biét va kha ning st
dung céc k§ nang dé t6t nhu mot hoa gidi vién.

Kha ndng lang nghe va hiéu tét 1a co s& cho viéc giao tiép hiéu qua. Cac bén mang dén hoa giai
v&i nhiéu cung bac khdc nhau vé sy dau budn, tirc gidn, so hai va lac quan. Viéc biét dugc minh
duwoc lang nghe va thau hiéu sé gitp xay dung 16ng tin va cho phép céc bén can nhic céi m& hon
nhitng lwa chon thay d6i va nhan phan trach nhiém trong viéc giai quyét tinh hinh.

Lang nghe |a mot qua trinh chi dong bao gdm nghe nhitng 101 ndi, nhay cdm vdi giong ndi, tdng
diéu, cao do va do lan truyén, quan sat ctr ddng, can nhac dén béi canh va dua ra tin hiéu vé viéc
minh hiéu. Bang cach nay, cac bén khdng chi biét dwoc nhitng gi minh da nghe ma con cé thé
nghe duwoc théng diép clla minh mot cach ré rang hon.
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La hoa gidi vién, diéu quan trong 13 huéng viéc giao ti€p vdi cac bén va déi cda ho ma khéng phai
|a ti€n hanh phong van, diéu tra, tra khdo. Can phan biét vé&ildng nghe trong béi canh x3 hoi thdng
thuong. Lang nghe x3 giao dién ra trong bdi canh trao déi gitta cdc bén nham hudéng téi dap tng
nhu cau cla hai bén tham gia. Mdc du cé viéc nghe dién ra nhung 1ang nghe thi cé thé khong bdi
mai bén cé thé cat ngang |0, thira nhan vait thuc sy quan tdm dén nhitng gi ngudi kia néi. N6
thudng |a phan nan vé cic quan hé trong dé giao ti€p bj d6 v& (dac diém chung cla cac bén di
dén hoa giai) do dé ngudi kia khdng con dugc lang nghe. Bang viéc lang nghe t&t, hoa gidi vién
c6 thétruyén tai sy tén trong va thé hién sy quan tdm dén nhirng gi dang duoc ndi, Iam theo
nhitng hanh vi tich cuc va qua dé khuyén khich céc bén néi cdi mé va giao ti€p véi nhau mang
tinh xay dung hon. Trong cac giai doan sau clia hoa giai, viéc Iang nghe tich cuc sé tao con dudng
cho hoa giai thanh, cho phép hoa giai vién hd trg viéc dam phan, lam rd hon van dé va x{ ly cac
chi tiét can thiét dé cé duwoc mot giai phap phu hop.

Rao can dai v&i lang nghe tich cuc

Phan I&n moi ngudi déu cho rang ho lang nghe t6t nhwng Iang nghe véi sy tap trung hoan toan
va khong bj tdc dong thi khong phai dé dang. C6 rat nhiéu thi cé thé dnh hudng dén viéc lang
nghe tich cuc va cé chu y, nhu:

e xao nhang-yéu td bén ngoai - tiéngdn, sw khdng thodi mai, sy cat ngang; yéu té bén trong
- mét moi, chan nan, sw ban tdm véi van dé cla ban than, lo 1ang vé van dé phai xt Iy, hao
hirng qua mirc dé gitip cac bén, thi€u kién nhan, bi thu hat béi d6i phwong hodc khong
thich d6i phwong

e 50 sanh—cai nay chang |a gi so v&i cai ma toi d3 tirng phai x{r ly

e tap duot - chuan bi nhitng gi ban sé nai tiép theo thay vi hoan toan ngudi khac dang ndi

e loc - lang nghe cai nay chit khdng phai cai khac; chi I3ng nghe cai ma minh muén nghe
hodc nhitng cdi phu hop véi gid tri va niém tin cha minh

e phén xét trwdc—vi du, ngudi d6 ngu gbc, khdng cé trinh d6, khéng hop ly

e d6 16i- d6 trach nhiém cho cai d3 xay ra cho riéng mot bén

e mo mong - lang nghe nira voi va nghi lan man vé hang loat nhitng mai lién hé ca nhan
dwoc goi mé bdi dieu gi d6 ma ngudi néi da dua ra. Didu nay rat dé xay ra néu ban cdm
thay budn chan hodc lo lang

e xac dinh=lién hé cidi ma ngudi dé ndi vdi kinh nghiém riéng cia minh - diéu nay cé thé
lam phat sinh cdm gidc cdm théng manh mé hodc cam gidc bi 1an 4t

e gidu minh sau vé bé ngoai-vi du, ¢ gang |am ra vé minh |a chuyén gia, nhung thuc ra 13
dang bao bién

e gidi quyét van dé - tim kiém giadi phdp cho van dé thay vi nghe va ghi nhan nhitng gi nguoi
ta dang ndi va cam nhan nd; nhay vao ndi truvdc c nhu minh biét cach tét nhat dé giai
quyét tranh chap

e xoa dju- cd to ra tlr t€, vui vé, ing hd; mudn ngudi ta thich ban vi vy déong y véi moi thi
thay vi kiém tra nhirng gi dang néi

2. .
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e lam yén long- c6 gang lam cho cac bén cam thay yén tdm hon ma khéng thay dugc cdm
giac thuc sy clia ho; ndi sé tot thdi — thay vi néi ban thye sy lo 1dng vé diéu do

e khdng déng y—-ngay khi gdp quan diém thay th&, nhu vay ngudi khdc sé khéng cé cam giac
minh duoc ldng nghe

e ludn ding-khong thira nhan kha ndng rang minh cé thé sai.

Giao tiép khong bang 1o

Tac dong cla nhitng gi dwgc ndi ra va thong diép nhan duoc it phu thubc vao ngon tir st dung
so v&i hanh vi khong 1oi di kém v&i ngdn tir d6. Hon mot nira giao tiép cda con ngudi la phi loi
noi. Bieu nay cé nghia rang khong thé khong giao ti€p. Chung ta boc 16 cdm giac, suy nghi va thai
d6 cla ching ta ma khéng can ndi 16 ndo. Vi duy, nu cudi thudng néi rang t6i hanh phic va nhin
vao déng ho cé thé 1a dé ndi rang tdi dang kién nhan chd doi dé di ti€p. Tham chi khi ching ta
khdng nai gi thi vi tri dirng gan cla chlng ta va tir chéi néi cé thé mang thong diép rang toi khong
muén ndi vé dieu do, dé toi yén. Mic du ngén ngit clia ching ta phirc tap la thé, ching ta van
giao ti€p manh mé véi nhau ma khong can 1 va dé 1a quy trinh ma hoa gidi vién can hiéu duoc.

Trong phan 1&n cac trudng hop, giao tiép khong bang 161 thé hién cdm xuc, cdm gidc ch khong
phai dua ra théng tin vé thé gidi bén ngoai. Rat dé dé néi d6i bang cach sir dung ngdn tir nhung
d6i vdi cac khia canh khdc cla giao ti€p thi viéc lira d8i khong dé mdt chit ndo. Vi du, thé hién
cla khudén mat bj kiém sodt tryc tiép clia trung tdm cdm xuc clia ndo va vi vay rat khé bat chudc.
Khi ban doc thé hién trén khuén mat cta ngudi khac ban rat cé thé danh gid dwoc cam xic thyc
sy clia ngudi dé so vai khi ban chi I3ng nghe nhitng gi ho néi. Néu ban héi ai d6 “C6 cdi gi sai
vdy?” va ho nhun vai, cau may, quay di va thi tham “6 khéng, téi 6n”, ban khé ma tin duoc 1&i ndi
dé. Ban tin vao ngdn ngit co thé kia.

Trong hoa giai, cling nhu trong cac tinh hudng khac khi ban ¢é giao ti€p v&i ngudi khac, viéc biét
va hiéu dugc nhirng giao tiép phi |&i néi s& cho ban nhirng thong tin thiét yéu ngoai ndi dung cua
nhitng gi néi ra. Biét dugc nhirng giao tiép phi 101 ndi cling gitp ban hiéu ngudi khac tét hon.
Hiéu duoc giao tiép phi ngén ngit ctia minh s& lam cho ban trd thanh ngudi giao tiép va hoa giai
vién hiéu qua hon.

Cac bd phan cua giao tiép khéng dung 1&i néi
Cé ba bd phan chinh trong giao ti€p khong dung |&i néi:

e chuyén déng cla co thé - thé hién cta khuén mat, cl chi, tu thé. Nhitng cai nay phan lon
duoc hoc hoi tlr cha me va nhitng ngudi quan trong trong cudc sdng clia ching ta. M6t
s6 ¢6 tinh phé quat trong khi d6 mot s6 thi mang dac trwng van hda hodc dao dirc va ¢
thé& Iam chdng ta nham Ian. Vi du, nhin nhau khi néi trong vin héa tay au |a ct chi thé hién
sy tén trong, trong khi dé & Puerto Rico thi né thudng dm chi diéu nguwoc lai. La cac cd
nhan, mdi ching ta cé nhitng théi quen cd nhan va viéc xem cach ngudi khac thé hién
cam giac va thai do cé thé giup ching tra trong giao tiép
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e st dungdm diéu — cao d6, cach phatam, d6 1&én va téc d6. Cho du ching ta ndi gi thidm
thanh ma chiing ta phat ra thé hién rat nhiéu vé cai ma ching ta cadm thay hodc suy ngh.

e mdi quan hé vé khéng gian - khoang cach gitta ban va ngudi khac. Cai nay cé thé chia
thanh 4 khu vuc khac nhau ma moi ngudi thuong vo thire sir dung khi tuong tac vai nguoi
khac:

- khoang céch than mat—it hon chiéu dai cdnh tay

- khodang céch riéng tu - chiéu dai mét canh tay

- khodang céch x3 giao— chiéu dai hai canh tay tré 1én

- khoang cach coéng - 3-6 mét.
Ngudi ta s& Ui lai, phong thi hodc tan cong néu ban di qué vao khu vue cd nhan hodc
than mat moét cach khéng phu hgp; ty vao ai dé dang ngbi la di vao khdng gian than mét
clia ho va de doa tiém tang d6i vdi ho va tat nhién ban can phai rat ty tin rang bat ky
dung cham nao ciing dugc chap nhan.

Trong hau hét cac cudc hoa giadi, moéi bén déu cé phong riéng. Tham chi, trong nhitng tinh hudng
khdng gy nhiéu tranh c3i thi con ngudi cling van cé xu hudng bao vé I3nh dia cla minh. Bang
viéc gdclra va doi dwoc moi vao phong cua bén kia hodc dé nghi dugc chuyén sang tham van
riéng thi hoa giai vién cé thé thé hién sy ton trong ddi vdi su riéng tu va lam tang cdm giac an
toan cla ho.

Quan sat va hiéu dwgc hanh vi khdng I&i ctia cac bén

Quan sat ngdn ngir co thé cla cic bén cho hoa giai vién nhirng thdng tin quan trong. Mot tw thé
coi ma, thu thai cho thidy dugc ho cam gidc nhu thé nao tai thoi diém dé. RS rang viéc dich
chuyén moét cach khong thoai mai trong chd ngdi, sw ngap ngirng trong |&i néi hodc thay d6i nhip
th& c6 thé cho thay rang van dé dang giai quyét rat mét moi hodc tiém tang sy mét mai. Clr chi
vé khudén mat dac biét quan trong trong thé hién théng tin. Nhitng clr chi khéng |&i khdng nhat
quan cling dang dé chuy. Khi giao tiép khong 161 khong nhat quan véi nghia cda ngdn tir di kém
v&i né hodc khi hanh vi khéng &1 dwdng nhu khéng tuong thich véi nhau, vi du nhu ndm chat tay
khi bat tay va cudi nhung nhin di noi khac. Nhan biét duoc sy bat nhat nayd ngudi khac cé thé
bdo cho ban vé nhitng y d6 dau kin hodc sy can thiét phai thay déi hanh vi cda ban.

Thoéng thudng cac bén trong hoa giai — va ddi khi 1a ¢d van cla ho - s& thé hién sy lo lang. Cac
biéu hién cho thay rang ngudi dé lo Idng gom:

e thé& nhanh hodc gép

e |Uilai

e v0 tay vao dui hodc rung chan

e lang tranh con mat

e nam chat tay, bé ngdn tay

e su kich déng thé hién trong |&i ndi hodc ctr chi.

2. .
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V@i ngén ngit co thé, nhitng clr chi nay 1a dau hiéu chi bao chr khéng phai chac chdn va do vay
can hiéu nd cung vdi cac thong tin khac. Viéc quan sat chinh xac nhitng giao tiép khdng I&i con
giup ban danh gia tac dong cla ban |én nguwai khac. Ho cé linh hdi duwgc cai ma ban ndéi khong?
Ban c6 tao dugc mdi quan hé khdng? Céc bén cé dd tin twdng ban dé chdp nhan rii ro hay cho
phép ban lam diéu gi d6 khdng?

Hanh vi tich cwc va hanh vi can tr&

Duwdi day chi 1a nhitng hudng dan va ban can diéu chinh khi lam viéc trong mdi trwdng giao thoa
van hoa.

Ban cling can biét tin hiéu khdng |&i cia minh béi né cling cung cdp thong tin vé cdm gidc va thai
dé tiém thire cta ban. Trong nhitng cudc hoa gidi khé khan, ban cé thé nhan thay, vi du nhu, cdnh
tay ban x&p lai va cac ngdn tay 6m chit quanh cac bap tay; ban nhan ra rang minh dang lo ldng
va phong thd. Véi viéc hiéu nhiéu vé van dé nay, ban cé thé tirng budc gidm su cing thang cla
minh va lam cho bau khdng khi hoa gidi ty do hon.

Cac chit cai SOLER cho ban dé& nhé cac yéu td chl yéu clia giao tiép khong 161 ¢ thé chi cho nguoi
noi thay rang ngudi nghe dang 1ang nghe hoan toan:

S nhin thay bén kia ngdi v&i vai vudng—cho thay rang ho tap trung hoan toan vao ngudi noi
O gilr tv thé m& - cho thay ban cdi mai dé nghe va chap nhan cai ma bén kia mudn ndi

L d6i khi huwdng gan vé phia bén dé - clr chi thé hién sy quan tam

E gilt ti€p xUc bang mat—cho thay rang ban lién tuc Iang nghe va tham gia vao cau chuyén
R tuwong d6i thodi mai - bdi vi sy chdy cta ban 13 thuye.

Xay duwng quan hé

Yéu té trung tdm lam nén mot hoa gidi vién hiéu qua do 1a kha nang thiét 1ap méi quan hé tu tin
va tin twdng nhau. Xay dung méi quan hé 13 moét ky nang quan trong.

Chiéu sau cha quan hé ma ban c6 dugc s& c6 anh huwdng dén:

e murc dd ma cac bén tin tudng va san sang ndi véi ban
e viéc cac bén hiéu rang ban d3 va dang Iang nghe, thau hiéu ho
e chat lvgng théng tin ma cac bén trao cho ban va mdc d6 hiéu biét vé cadc bén ma ban cé
duoc
e murc dd tién trién cla viéc gidi quyét ma cac bén va cd van cla ho tin rang ban cé thé lam
duwoc vdi tu cach la hoa giai vién
e viéc |am thé nao ban cd thé xac dinh chinh xac wu tién cla cac bén.
Mot s6 quan hé ndy sinh mot cach tu nhién, mot s6 khac phai tao dwng. Ky ndng tao duwng quan
hé cho ban kha nang lién hé nhanh chdng vdi hang loat nguoi.
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Thich nghi 13 mét cach dé tao dwng quan hé. Ky ndng nay bao gbm viéc quan sat chinh xac, sv
cdi ma& va linh hoat trong hanh vi. Ty thudc vao quy trinh ma ban diéu chinh hanh vi sao cho
tuong tu - va vi vay thichlirng v&i — hanh vi cha ngudi khac. Diéu nay khéng cé nghia la ban sao
hodc bat trwdc ma |3 hai hoa. Bang viéc thich nghi, ban dang tao nén sy thdng nhat ngam dé tao
dung s tin tudng va tang thém d6 hap thu va phan hoi.

Khi xay dung k§ nang thich nghi, diéu can thiét 13 tip trung vao thich nghi cdc hanh vi cu thé. Mot
vai vi du vé céc khia canh hanh vi con nguwdi ma ban cé thé thich nghinhu:

e tuw thé co thé - dau, phan trén va phan dudi; vi tri tay va dui, goc than co thé; thodi mai
hay ctrng ran; ngdi hay dirng

e biéu hién trén khuén mat — mdrc do tiép xdc bang mat, cudi, cau may; mdi mim chat hay
thoai mai

e cUr chi- st dung ban tay, canh tay, dui, chan

e ngdn nglt - nhirng tr nglr cu thé va ciu tric cau

e giong néi—cung bac, am lwgng, cao d6, téc dd va nhip do

e thd - noithd, nhip thé va chiéu siu hoi thé.

Khéng twong thich — cu x&r theo cach khéng phan danh dugc hanh vi cla ngudi khac cé thé can
tra viéc xay dung long tin va sy tin tuong.

Tuy nhién, khi ma quan hé d3 duoc xay dung, su khong tuwong thich c6 chly (goi la “do luvong va
dan dat”) cé thé gitp thay d6i trang thai clia mot ngudi: ting thém ndng lugng, 1am cho ho thodi
mai, gitip ho cé hanh vi c&i mé& hon. Hoa gidi vién cd thé st dung k§ nang nay trwdc tién la thich
nghi, sau d6 1a can trong cu x&r khéng thich nghi nira dé cdc bén tham gia day d0 hon hodc cé
mang dén phién hop riéng ho3c thao luan vé mét chi dé cu thé dén tin cung ma khdng lam mat
[ong bén dé.

Su can thiét phai xay dung va xay dung lai méi quan hé cé thé dién ra bat ky khi nao trong qud
trinh hoa gidi. Cam th3y khdng hai long cé thé xuat hién vaviéc chd y khong thich nghi véi ngudi
khac c6 thé 13y lai mot quan hé d3 khdng con dep nira hodc téi dung lai sy tham gia cé hiéu qua
cla cac bén.

St dung suw im lang va go'i y néi

Hoa giai vién cd thé phai duong dau vai viéc tam ngirng va im I3ng va s dung tiém ning cla
ching dé kich hoat quy trinh. Ludn cé mong muén, thdm chi nhu cau Iap chd tréng, do vay phai
c6 nguyén tac cling nhu diing khi mé&i cé thé st dung tot su im lang. Dan dan, diéu gi dé quan
trong cling sé duoc boc 16 sau mot thoi gian im lang.

Im 13ng cé thé giup ich cho ngudi ndi bdi vi né:

e cho phép ngudi néi thé hién nhitng budc di cda sy giao tiép
e danh thoi gian dé nght trudce khi noi
e cho phép ngudi ndi lwa chon cé tiép tuc nita hay khdng.

S6 tay hoa gidi vién Page 211 of 266
© 2017 cla T6 chirc tai chinh quéc té&. Bao lwu tat ca cac quyén.



Im lang cling gilp ich cho ngudi nghe bdi vi:

e nd thé hién sy quan tam, tén trong va kién nhan
e tao co hdi dé quan sat ngudi ndi vanhan dién dwoc nhirng tin hiéu khdng |oi
e {3t thé chld dong Ién ngudi ndi.

Im 13ng hodc nglrng cé thé dién ra bdi mdt bén dang khong chic chan, lo 1ang hodc tic gian.
Trong nhitng trudng hop nay, diéu quan trong hon 13 gilt im 1dng va danh cho bén dé thoi gian
va su tinh 1ang. S& dung cac hanh vi khéng I&i thich hop hay su im ldng dé cho ngudi khéc thay
rang cdm giac da dwoc ghi nhan, hiéu va chap nhan.

Dic biét, trong nhirng giai doan dau cda hoa gidi, hoa giai vién tét nhat |3 néiit, danh cho céc bén
co hdi dé néi nhidu hon. Mét cong cu dé khuyén khich su can bang nay dé 1a st dung nhitng goi
y nhd bang 16i; dieu nay khuyén khich cac bén ti€p tuc véi nhitng gi ho dang néi qua viéc cho thay
su quan tam, tham gia vao cau chuyén ma khdng ngat 1oi.

Cac goi y néi nhu: vdng....; tiép tuc ndo...; Mmm ...; Uh-huh ...; va sau dé? ...; téi biét ...; néi cho
téi biét thém..., tranh viéc hoa giai vién dua ra nhirng & binh hodc cau hdi va cho phép bén dé
ti€p tuc trinh bay ma khéng bi ngat quang.

Phan anh, dién dat lai, khuén lai va tém tat lai

DAy la nhirng ki nang cdng c6 va lién két cling nhu thé hién hiéu biét vé nhitng gi d3 trinh bay,
lam co s& dé di tiép.

Su khac biét chinh gilta cac ky nang nay la:

e phan anh 13 sy thé hién bang ngdn tir sy tac ddng cla tinh hinh d6i véi ngudi khac, bao
goém ca nhirng cdm xuc chd yéu

e dién dat lai 1a trinh bay bdng mot vai tir clia chinh ban vé ndi dung ma ai dé vira mai néi

e khudn lai 13 thay d&i tir nglt trong 10 ndi cla ngudi khac dé ching cé hiéu qua tich cuc

e tom lugc 1a dua ra cai nhin tdng thé vé nhirng suy nght, cdm gidc, ch dé chinh va nhitng
van dé da duoc trinh bay.

Phan dnh

Phan 4nh 1a mét thuat ngir dugc st dung dé mé ta mot ki ndng dién lai cho mot nguoi biét nhirng
gi ma ngudi dé da chuyén tai tdi ban. N6 c6 thé duoc vi nhu dwng mét tam guong. Trong nhiéu
hoan canh thuwdng nhan manh dang ké vé hiéu biét va bac bd tam quan trong trong cam xuc va
cdm giac clla mot ngwdi mac du & moi nén vin héa thi né cé nhitngany nhiéu it khac nhau. Bang
viéc ghi chép va phan énh thich hop cdm gidc va cdm xuc, ban cé thé chuyén tdi cho mét bén
rang ban hiéu va nhan thirc sau sdc vé tinh hinh nhu 13 ho nhin nhan va ghi nhan dwoc cdm giac
cta ho. Vi vay, phan dnh duoc sir dung dé:

e ghinhan phan hoéi vé cdm xdc cha mot ngudi ddi véi mét tinh hudng
e gilp ngudi do lam rd cdm gidc cha minh vé tinh huéng
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e |a phuong tién dé kiém tra hiéu biét cla ban vé nhitng gi ban d3 nghe va cdm nhan vé
cam giac hodac tac déng do.

DE ndm bat dwoc tin hiéu cdm xdc mot cach hidéu qua, ban can quan sat mét cach k§ ludng hanh
vi khéng 1&i clia bén dé cling nhu 1ang nghe nhitng tir ngir dwoc sit dung trong 101 néi. Tu thé co
thé cia mdt ngudi, biéu hién trén mat, mirc do ti€p xdc bang mat va chat lvgng giong néi thay
d&i cung vdi nhitng cam xuc cha ngwdi ndi. DE thé hién lai mét bire tranh toan dién, ban can giam
sat cung bac cdm xtc nhung van phai ti€p tuc ghi lai nhitng ndi dung bang 16i. Thwong thi rat kho
dé tim ra nhirng tir ngit thé hién cdm gidc so vdi tir d& phan anh ndi dung cla cac tinh tiét.

Phan anh cé thé c6 dwoc bang nhitng cum tir don gian nhu:
ban ndi rang ban dang tirc gién...
Duwdong nhw ban dang lo léng ...
Ban cdm théy...... Vé...
Hay d6i khi |a bang cac cau hoi:
Nhu véy ban ¢6 so rang...... hay khéng ?
T6i c6 cdm gidc rdng ban dang cdm thdy.... ¢6 dung khéng?
Dai khi ¢ thé tao khodng khdng dé phan anh nhu viéc néi rang:
T6i ¢6 thé dirng ban lai mét chit dé kiém tra téi c6 hiéu ding khéng, rang..... ?

Cho du duéi hinh thirc nao thi phan anh can phai ngan gon va tap trung hoan toan vao nhitng gi
ban lvgm lat dwoc tir bén kia thay vi nhirng suy nghi, niém tin cta riéng ban.

Dién dat lai

Dién dat lai la viéc trinh bay ngdn gon bang ngdn nglt cla minh vé thyc chat cda nhitng gi ai d6
vlra ma&i néi. Vi du vé nhitng cum tir thé hién viéc dién dat lai nhu:

Nhuw vy ban dang ndi rdng....
Cdi dd dién ra lg.......
Ban dang noi vdi téi la ...

Viéc dién dat lai khong dugc mang tinh phan xét va khong dua vao giai thich hodc suy nghiriéng
cla ban cling nhu khong 13p lai nhw vet cai ma nguoi kia da néi.

Dién dat lai c6 thé dugc st dung dé:

e thé hién rang ban dang rat chi y Idng nghe
e kiém tra lai ban c6 hiéu chinh xac nhirng gi da ndi hay khong - diéu nay gitp ngan nglra
théng tin lai éch va gid dinh sai [am, néu c6 thi cé thé duorc stra chita
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e cho thay rang ban ghi nhan, hiéu va chap nhan suy nghi clia bén d6 ma khong dwa ra phan
xét vé cai ma ban d3 nghe

e gilp thdo ngoi sy tirc gian va lam ngudi khing hoang

e gilp ban nhd lai nhirng gi da néi

e pha v& nhirng trd ngai d6i vdi viéc nghe va cho phép ngudi nghe tai tap trung vao nhirng
gi dang noi

e tao co hdi cho cac bén nghe lai théng diép cdia minh mét céch rd rang hon. Diéu nay ¢é
thé dan t&i tim hiéu sau hon va thuong xay dung 1én mot cach nhin nhan méi vé van de.

Dién dat lai can duogc sir dung thwong xuyén trong qua trinh hoa gidi. Viéc dién dat lai chi dua
trén nhitng gi ban nghe hodc hiéu duoc; thudng s& c6 hiéu quad hon khi ban trinh bay né theo
huwdng tham do dé cho cdc bén cé co hdi chinh sira ban.

Khuon lai

Khuon lai van dé s& thay d6i tir nglt dwoc st dung hodc cach thirc ma y twdng dugc trinh bay dé
tinh hudng dwoc nhin nhan madt cach khac di va tich cuwc hon. Khuon lai ¢é thé dién ra dudi nhiéu
hinh thirc:

e b0 suw cham choc ra khéi ngdn tir, gidi doc hodc bd di cdi ca nhan trong dé

e gidi thich hanh vi tr nhiéu géc d6 khic nhau — vi du nhu tap trung vao céi can cho tuwong
lai ch&r khéng phai cai da lam trong qua khi

e trinh bay yéu cau hoidc dé xuat theo mot cach khac dé né dé chiu hon

e dién dat lai nhitng yéu cau cia mdt bén cho bén kia; vi du nhu y twdng ndi 16 xin 16i c6 thé bi
bac bd ngay vé nguyén tac trong khi d6 mdt bén cé thé san sang thé hién sy dang tiéc.

Vi du vé khudn lai nhu:
Puong su: Téi mudn £50,000.
Hoa giai vién: V@y tién nd cé quan trong vdi ban khéng?
Duong su: Anh ta la ké ndi déi va lira gat ngudi khdc.
Hoa giai vién: Nhw vdy la ban cé cam gidc bj Itra déi va ban khé c¢d thé tin tudng anh ta.
Puong su: Téi ddnh gid rdng téi cé 75% co hdi dé thdng.
Hoa giai vién: Nhw vy ban c6 25% co héi bj thua?
Puong su: Ho viét bdo cdo rdt toi.
Hoa giai vién: Vdy ban muén bdo cdo dworc lam khdc di trong tuong lai?
Cé mot s6 rdi ro lién quan dén s& hitu va trach nhiém ddi véi phan |61 néi d3 dugce thé hién lai 13

né cé thé dich chuyén tir cac bén sang hoa giai vién. Hoa giai vién can co sy tham gia cla cac bén
mot cach day du nhat trong viéc khudn lai ndi dung va tat nhién hoa giai vién can kiém tra xem
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viéc thé hién lai d6 c6 chap nhan dugc hay khdng trude khi chuyén tai né cho bén kia néu théng
tin d6 dwoc phép.

Khuon lai la mot ki ndng c6 thé mang lai sy tién bd. Cho phép cac bén nhin nhan van dé khac di,
c6 thé khuyén khich ho thay déi quan diém va mdt vai su linh hoat nao dé thudng cé thé dan
dén sy dot pha dé dat dwoc thda thudn hoa gidi thanh - mac du nhirng thay di dé khéng phai
lGc ndo cling dién ra ngay lap tic.

Tém tat lai

Tém tat lai la viéc gop lai nhitng ndi dung chinh ma mot ngudi d3 néi. N6 dwoc sit dung dé 1am
r& mot gidi thich dai dong phirc tap, hodc dé kiém tra nhitng tién bd da dat dugc trudce khi budc
ti€p, hodc xac dinh mot chd dé quan trong nhat cé thé cung cap thong tin méi. Viéc tom tat lai
khong phai la gidi thich clda hoa giai vién vé cai ma duwong sy dd néi ma la |y tir nhirng ngén tir
clia ban than dwong sy va dugc bén dé thira nhan 1a ding ndi dung. Khi tém tat, diéu quan trong
la cho phép bén d6 chinh sira hodc bd sung vao phan tém tat.

Loi ich cla viéc tém tat gom:

e ndchirarangban di chly lang nghe va hiéu duoc cai ma bén duwong su nghi va cadm gidc
vé tinh hudng;

e nd cho phép ban kiém tra nhirng hiéu biét clia ban vé tinh hinh va 1am rd nhitrng gi ban d3
nghe

e nd co thé lién két va sdp xép lai theo trat tw nhitng suy nghi va cdm giac 1an 16n va v& vun

e nd duwa dén cho cac bén nhirng phan hdi vé nhirng gi ho vira ndi va cé thé dwong dau vai
né bang nhirng suy nght, cdm giac va y twédng trai chiéu

e nd la &ch thirc dé tap trung vao nhirng van dé cu thé va cé thé gilip cac bén bat dau dua
ra nhitng quyét dinh vé sy wu tién, cai gi can giai quyét trudc hodc nhwong bd nao hoac
deé xuat ndo ho san sang dua ra.

Diéu quan trong 1a phai cé sy tém tat lai & cusi mdi phién gdp riéng va coi d6 nhu 13 cach an toan
dé gilip cac bén kiém tra cai gi cd thé dugc chuyén cho bén kia va céi gi phai dugc gilt bi mat. Déi
khi cling hitu ich cho cdc bén va hoa giai vién khi lam mot ghi chép chung trén gidy hoac cé thé
trén bang.

St dung cau hoi

Viéc st dung phu hop cac cu héi rat quan trong trong hoa gidi. Tuy nhién, viéc hdi la céng cu
phai duoc st dung mét cach nhay bén va hinh thirc cdu hdi khac nhau phlu hgp cho tirng thoi
diém khac nhau. Nhitng cau hoi mé& dic biét hiru dung trong giai doan kham pha trong khi do
nhitng cdu hoi déng lai phu hop hon khi kiém tra, tdm lwgc va trong nhirng giai doan sau do, va
cau hoi gid dinh dugc st dung bat ky giai doan nao dé thir cac y twdng. Thoi gian va béi canh rat
quan trong va can dugc can nhac d&n mc d6 tin tudng cla ngudi nghe, vi du, cdu hoi chirng
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minh va cau hdi thach thirc s& khong phu hop trwdc khi bén duong sy sdn sang tin twéng trao
cho ban mirc d6 thong tin d6.

Khuén cau héi lai mot cach cin than 13 quan trong bdi cau héi cé thé:

e khuyén khich cac bén noi

e thé hién sy thdu cdm va ing ho;
nhung cau hdi cling cd thé:

e cho thay su thién vi, phan xét, chi trich

e duong nhu to mo hodc khéng lién quan
e tr&thanh sy tham van.

Loai cau hoi c6 thé hiru ich bao gém:
Cau héi ma, di rong dé mai ndi. Cau hoi ma t6t cla hoa gidi vién cho phép cac bén kiém soat xu
huwdng cta nhirng trao ddi, trinh bay quan diém va y tudng tir géc nhin cda ho va nhan manh

nhitng quan ngai. Nhitng cau héi khuyén khich thdo luan rong hon vé tinh hinh hién tai va ho tro
cécy twdng thay déi va cac lua chon dé hanh déng nhu:

Ban phdn trng nhw thé ndo trudc nhitng gi ho néi?
Ban nghi hdu qud cd thé xay ra la gi?

Ban c6 dé xuét gi khéng?

Tai sao nd lai quan trong?

Mot cau hdi mé dugc trinh bay tot cd thé goi mé mot cau tra 1o ngdn gon. Néu diéu dé xay ra
mot [an, hdy th lai. Néu nd tré thanh thoi quen thi cdn xem xét xem cé cai gi d6 dang can tr&
viéc giao tiép hiéu qua hay khong va xt&r ly van dé dé truwdce. Cé |18 ban d3 1& mot tin hiéu khéng loi
quan trong, c6 |18 bén duong sy khdng duoc thoa man vé vat chat hodc ¢ nhu cau khéc, hodc cé
thé im Iang hodc hinh thirc thira nhan nao dé phu hop hon la dit cau hoi.

Cau hai gia dinh cho phép cac bén can nhac cac y tudng va kiém tra cac lwa chon ma khong phai
cam két gi, nhu:

Diéu gi xdy ra néu bén kia ndi rdng ho khéng hdi long vdi diéu dé?
Thir gid st rdng ho dwa ra dé nghj nhu vay?

Diéu gi sé xay ra néu ... ?

NG sé nhuw thé ndo néu ban cé thé ... ?

Cau héi déng nham tim kiém thong tin hodc tinh tiét cu thé, chinh xac. Cau tra 1o sé 1a “cé” hoidc
“khéng” hodc trad 10 rat ngan gon - mot vaiy xac dinh vé sy kién nhu thoi gian, dia diém, s6,
nguoi.
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Céu héi déng thuong dworc st dung dé kiém tra va lom ré:
Ngay ndo thi ban déng y chuyén?

Trwdce dé Idu khéng thi ho ndi vdi ban diéu dé?

Cdc ban gdp nhau lan cuéié déu?

Hop d6ng tri gid bao nhiéu?

Tuy nhién, néu st dung khong dung hodc qua thudng xuyén thi cdu hdi déng cé thé han ché sy
tién trién. Mot loat cac cdu hoi dong dugce dua ra cé thé khién cac bén cam thay nhu bi bd bom
va nhirng hiéu biét cha ho vé tinh hinh khéng quan trong. Tat nhién, cdc bén cé thé chuyén tv
cau hdi déng sang cau hdi mé bang viéc néi rang, vi du, “vang, nhung....” Va sau dé dua ra gidi
thich dai dang dic.

Vé&i tu cach |3 hoa gidi vién, ban s& phai x ly cac théng tin va cac tinh tiét, do vy quan trong |a
biét rang s& cé nhitng hau qua vé cadm xuc ddi véi két qua cla tranh chap thuong mai va phap ly
—vi du nhu, lo 13ng vé sy du thira luc lwong lao ddng, mat mat, that vong trong chién dich cla
ca nhan, hodc lo 1ang hodc hy vong vé tuong lai.

Nhi¥ng hinh thirc cdu héi khac hiru dung cho nhirng muc dich cu thé, nhu:
Cau cau khién, khéng hoan toan 13 cu hdi nhuwng cé hiéu (rng tham van vi né mai goi ciu tra |oi:
NGi cho téi biét vé cdach ma quyét dinh dwoc dua ra.
Cau hoéi twong tac cd nhan khuyén khich thé hién nhirng suy nghiva cdm gidc:
Tinh huéng nay dnh huéng dén ban nhu thé ndo?
Ban phdn trng nhu thé ndo déi vdi khd néng khéng nhdn duoc cdi ma minh hy vong?
Cau hoéi chirng minh d@ nghi mot bén phat trién ciu tra |&i vuot xa hon nira:
Ban c6 thé cho téi biét thém mét chut vé viéc nd xdy ra nhw thé ndo khéng?
Diéu gi khién ban néi nhw vay?
Chinh xdc thi ban nghfi gi... ?
Héi cac vi du khuyén khich ngudi duoc hoi phai cu thé:
Téi chwa thuc sy ré vé nhitng gi ban ndi, ban cé thé cho téi mét vi du khéng?
Héy ndi cho téi biét lGn cudi diéu dé xdy ra nhw thé nao?
Tap trung gilp qua trinh trao d6i theo thi ty wu tién cda bén duong sy
Ban muén chiing téi xem xét cdi gi trwdc?

Trong sé nay thi khia canh ndo quan trong nhét déi véi ban?
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S6 tay hoa gidi vién Page 217 of 266
© 2017 cla T6 chirc tai chinh quéc té&. Bao lwu tat ca cac quyén.



Lam sang té cho phép ban kiém tra nhitng gi ban d3 hiéu va nhitng gi da néi:
C6 phdi ban muén ndi réng... ?
Téi c6 thé kiém tra lgi xem téi hiéu cé ding khéng?

Dién dat lai hodc phan anh lai trwéc phan cau hdi cho phép ban ghi nhan va kiém tra céi vira
dugc noi trudce khi tiép tuc véi cdn cir méi:

Ban ndi réng ban khéng sén sang xem xét lura chon dé, do vay téi tw héi liéu... ?

Ban ndi vdi téi vé viéc ban dd tire gidn nhu thé ndo vé diéu nay, do vay liéu cé thuc té khi
nghf réng cdc diéu khodn cda ... ?

Kiém tra lai nghia — khi cdc bén ngbi lai cing nhau, loai cdu hdi nay cho phép tirng bén nghe thay
rang bén kia d3 hiéu:

Diéu d6 c6 nghia nhuw thé nao déi vdi ban khi X ndi rang?
Ban c6 thé ndi lai nhitng gi ban hiéu vé cdi ma X néi khéng?
Pua trwd'c théng tin vé cai ma ban sé lam dé ngudi khac cé thoi gian chuan bi:
T6i c6 thé hdi ban mét cGu héi khéng?
Sé gilip ich cho téi hiéu durgc diéu nay néu ban cd thé néi cho téi....
Dién dat lai cau héi khi cau hdi dau tién cla ban khong dwoc hiéu dung:
Cho to6i ndi lai theo cdch khac la ... ?

Pé nghi nguoi khac dién dat lai cau hdi cho ban cé thé 13 yé&u t6 khich 1&. Sy khong san sang tra
|&i cAu hoi cd thé vi cau hoi cha ban khéng dugc ngudi nghe hiéu rd hodc cé thé cé ly do nao do:

Ban c6 thé trinh bay céu hdi bdng ngdn tir cia ban dwoc khéng?
Ban nght gi ve cai t6i dang thyc sy hdi ban?
Loai cau hoi c6 thé khdng cé ich, nhu:

Cau héi dén dau, von di sir dung trong ddi chat. Chungit khi pht hop cho hoa gidi bdi vi ching cé
ging din din cac bén téi cau tra 10 cha chinh hoa giai vién. O khia canh t8t nhat, ban cé thé bj
nhin nhan la khdng quan tdm dén céc bén; & khia canh xau nhat thi ban bi nhin nhan 13 ngudiing
ho bén nay hay bén kia.

Giai phdp dung o déy la ... X, c6 phdi khéng?
Ban ¢6 nghi rdng tét hon la......?
Ban khéng muén kéo dai niva chit, phdi khéng?

Cau héi don dau mudn ap dat quan diém cla ngudi hdi 1én ngudi duoc hai.
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Nhiéu cau héi, tirc 1 d&t hon mot cau hdi mot ltc va didu nay cé thé dan téi sw nham lan vé cau
héi nao duorc tra |1 hodc doi vdi ngudi hdi thi cau trd [&i nao cho cau hdi no.

Diéu gi dd xdy ra trong ngay Thir Ndm va ban nght gi khi c6dy lan déu tién dién thoai cho
ban?

Ban c6 thé nhén céng viéc & noi khdc khéng va ban cam gidc nhu thé nao khi chuyén déi?

DAy la nhirng vi du vé viéc dat hai cdu hoi mét luc. Cling khéng phai khdng phé bién khi dat ba,
bén hodc thdm chi ndm van dé trong mét cau hoi. Twong tu nhw vay, ngudi hdi cé thé hdi mot
ciu hodi va dua ra cau tra |&i thay thé - tat cd déu xuat phat tir géc nhin cda ngudi hdi vait quan
tam dé&n nguoi nghe. Cac cau hoi thuong dugc néu gop vi so sw im 13ng sau dé hodc c6 gang cai
thién théng tin cta ciu héi trudc. Vé viéc sir dung im 1ang, mét phan cla ki ndng dat cau hdi tot
dd 13 biét chd doi va im 1ang dé€ cho phép thoi gian cd ciu tra 1.

M4t vai goii y va nhac nhé lién quan dén cau héi:

e Hudng tdi trao d6i thay vi phdng van hodc tham van

e N&u cau hdi bj bén dwong sy dap tat thi cé ngha la thi€u vang cdi gi d6 va can cé cdi gi d6
khac.

e Hay chuan bjy twdng cho ciu hoi, c6 thé nhung trdnh chudn bi mot danh sach céc cau héi
- diéu nay c6 thé 1am sao nhang ban va ban cé thé khong biét dwoc ngudi néi dang nai gi.
Mt hoa gidi vién tét biét tao dwng hdi thoai twong (rng nhirng gi ma cac bén néi

e C4 thé hiru ich khi giai thich Iy do ban dwa ra mét loat cau hoi theo dong nhu vay thay vi
rui ro déi hudng hodc choc tirc dwong su

e Tin twdng vao cau hoi tét va danh khodng khéng du dai cho cau tra 1o

e Cho du cau héi dit ra 1a gi, Idng nghe va hoi ddp t&i cau tra 107 d6.

Thach thirc

Trong béi canh hoa giai, thach thirc 13 chat van vé hiéu luc cda 1oi ndi hodc hanh vi, vi du nhu dé
nghi gidi thich hodc m& rong cau tra 1. N6 c6 thé 13 1o mai cac bén danh gid lai hanh vi cda minh
hodc xem xét lai quan diém cta ho. Trong mdt quan hé quan trong, nhu |a gitra hoa giai vién va
céc bén, thach thirc chi cé thé co hiéu qua néu né duoc sir dung mét cach can trong va vdi méi
quan hé tét. Piéu quan trong khi thach thirc 1a trong dau luén gilt virng vai trd cha ban va kiém
tra tinh phu hop trong déng co trwdc viéc thuc hién vai trd cda ban. C6 thé s& khéng phu hop
néu hoa giai vién thach thirc mot bén trong mot thoi diém cu thé hodc vé mét van dé cu thé va
trong bat ky trudng hop nao thi quyén thach thirc phai c6 duoc tir viéc thé hién sy ton trong va
thau cdm trong sudt ca quy trinh.

Ban c6 thé thay can phai giai thich, cé thé 1a trong phan khai mac, rang mot phan céng viéc cla
hoa giai vién 1a thich thirc vé quan diém, gia dinh va cac Iwa chon bdi diéu nay s& giup cac bén di
t&i mot théa thudn hoa gidi thanh. Sy ddm bao rang ban s& lam viéc nay véi tat ca cac bén s& lam
gidm bt lo sg rang sy thach thirc 36 muénam chi rang ban dang tng hd bén nao dé.
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Théach thirc c6 thé cho phép cac bén xay dung hiéu biét mai. N6 cé thé giup hoa gidi vién va cac
bén:

e Nhin nhan sy viéc mot cach rd rang hon

e CO duwoc birc tranh toan cdnh hon

e CO6 duwoc nhan thic khac thay thé

e Xac dinh nhirng lién két

e Thay ddi nhan thirc, tao nén mét trién vong mai

e Nhin tinh huéng tir quan diém cla ngudi khac

e (o duwoc cdi nhin khach quan hon

e kiém tra lai chinh nhitng gid dinh cdia minh

e kiém tra sy thiéu nhat quan va khdng thong nhat
Khéng thach thire cé thé:

e cantrotiénbd

e néu sai cidc thda thuan hodc chidp nhan vé vi thé va quan diém

e bd qua sy thiéu nhat quan, sy tron tranh va khdng théng nhat

e ravé bé trén véi viéc cho rang ai d6 khong thé nghe thay cdi nhin mdi thay thé hodc céac

y twdng dong thuan thay doi
e thoa hiép vadi tinh liém chinh cha ban than minh.

Théch thirc mot bén hodc ngudi nao dé tham gia vao hoa gidi l1a phu hop khi thay ¢ trd ngai déi
V@i sy tién trién cla quy trinh. Thach thirc c6 thé thyc hién khi cac bén thé hién:

e sy thi€u nhat quan, su trdn tranh, hodc khdng théng nhat
Ban dd ndi réng.... bdy gio dwong nhw ban dang ndi réng
Ban duong nhu khéng sén sang néi ve...
e gidi thich |&ch lac vé trai nghiém, hanh vi hodc cdm giédc
Ban dd mé ta.... nhw la.....; liéu nd cé thé la... ?
Dwong nhw ban gié dinh rang...., liéu ban cé sai ldm khéng?
e Khong ghi nhan hdu qua cta hanh vi
C6 phéi ban dd nghi réng vdi viéc lam dé....cé thé xdy ra?
e Khong san sang stra d6i hanh vi hodc thay déi
Ban ndi rdng... tire Ia ban dwong nhw mudén ndi giit Iai tinh trang nay...

Thach thire cling 13 mot cong cu quan trong dé kiém tra thuc tién, d3 dwoc néu trong sé tay nay.
Su thach thirc d6 c6 thé dudi dang mét cau héi:
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Do vdy cdi ma t6i dang nghe thdy lad ban muén di téi Toa dn vdi chi phi du kién la y £ thay
vi xin 16i X c6 phdi khéng?

Cho phép téi lam ré diéu nay.... Ban sé khéng con cén loai chuyén mén ma X phdi cung
cép?

Théch thirc phai chinh ddng va dugc hinh thanh mét cach can trong. Khi thich thirc, ban can:

e cu thé nhat cé thé: & chiéu tich cuc, nd khé dé trd 101 nhirng thach thirc khdng rd rang
hodc qua chung chung; & chiéu x4u nhat, nd cd thé gay ra phan &ng va lam ting su can
tro

e st dung sw thau hiéu: tdi cé thé thay rang ban thyc sy cdm thdy manh vé diéu nay, ban
cb y twdng gi dé vuot qua van dé nay khéng?

e (6 tinh tham do: Ban cé suy nght gi vé viéc tai sao diéu do lai xay ra? Thay vi ban khéng
thay rang dé Ia vi ban.....

e datra co hdi cho trién vong méi: Ban nghi nhu thé nao vé cam gidc cda X vé ... ?

e (6 cach nao khdac nhin nhan sy viéc nay khong?

e Tranh bdo vé cic bén (hodc ban than) trudc thach thirc can phai duoc thuc hién

e Néu lIén thé& manh thay vi nhan manh di€m yéu: tap trung vao nhirng that bai khién khé
thay d6i. Mot thach thirc tap trung vao nhitrng diém tich cuc cé thé cho phép cac bén lam
viéc cling nhau vé cac linh virc ma kha ning thanh cong 1a kha cao. Tim kiém cho dwa cé
nhan hodc cac ngudn luc khic dé thyc hién

e Khoéng nén ky vong rang moi thir sé thay d6i ngay lap tirc: Mdc du ban tirc gidn, nhung
duong nhw ban dé nhin thdy mét vai diéu gi dé cho tuong lai trong.... Cdi ma trwde déy
hai bén lam tét c6 phdi khéng?

e xi ly tinh trang thé tha: chang cé gi ngac nhién khi con ngudi d6i khi phan &rng manh mé
trude viéc bj thach thire; né doi hdi nd Iy va s diing cdm dé thuc hién cach ti€p can méi
va d6i khi can s nhin nhuong. Sé rat hitu ich néu dwa cho ngudi bi thach thirc mot vai
ly do dé can nhac va chap nhan: T6i muén cho ban mét co hdi dé nghi thdu ddo vé nhitng
méi lién quan trong dé dé ban cd thé nhin thdy xem cd gi dé nita ma chung ta cé thé cting
hop tdc. Piéu gi xdy ra néu ... ?

e ban than ciing phai c&i mé khi bi thach thirc: bau khong khi cdi mé trong dé céc bén ty
do thach thirc hoa gidi vién s& ho tro dé dat duoc tién bd. Vi du, ban cé thé dé nghij cac
bén cho minh biét néu cé céi gi & ma ho con chua rd vé cai ma ban dang lam.

Cac ky nang va ky thuat khac cda hoa giai vién
Nhirng ky thuat khac quan trong cta hoa gidi vién tuy theo céc kj ndng giao ti€p cot yéu duoc
néu & trén s& dugc dé cip trong cac chuwong khac cla s6 tay nay. N6 bao gdm kj nang gilp cac

bén hinh thanh lén nhitng trién vong to I&n hon, kiém tra thyc tién, hudn luyén, gidi quyét van
dé va dam phdn va tat cd déu nhin tir vi tri khéng thién vi.
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Diéu quan trong déi va&i hoa gidi vién 1a ho ¢ thé lam viéc cling véi cdm xuc; ghi nhan, chdp nhan
va thira nhdn cam xdc clda nguoi khac va quan ly dwgce cam giac cta ban than minh.

Cac bén

Cam xuc xuat hién & moi cudc hoa gidi; cac bén cdm thay cdn c& cla minh vitng chac. Cho du
nhitng cdm giac nay dwoc kiém sodt, dwoc kim nén hodc bung né ra bén ngoai, diéu quan trong
|a hoa gidi vién chap nhan, ddi phé véi nd va khi can thiét thi quan ly dwoc viéc thé hién cam xic
clia tirng bén. Didu nay khong cé nghia 1a dap tat cdm xuc cla ho tir xa bdi vi cdm xuc bi kim nén
c6 thé 13 trd ngai nghiém trong cho su tién trién trong quy trinh hda giai. Hoa giai cé thé mang
dén cho cic bén “mdt ngay tai toa” va sy phan chan sau nhirng than phién trong qué khi va diéu
nay doi khi la nhan t6 quan trong cho sy thanh cong cla quy trinh.

Cam xuc dugc thé hién mot cach chan thanh cé thé mang thém mau sdc mdi, y nghia va chiéu
sau cho |&i ndi va tr ngilr, va sy thé hién cam xic manh liét trong hoa giai cé thé |a dong luc tich
cwe. Luu chuyén cam xic thuong 1a diém bédo cho sy tién trién. Tuy nhién, thach thirc dit ra déi
vdi hoa gidi vién la viéc cam xuc duoc luu chuyén hodc quan ly khéng hiéu qua cé thé mang lai
tac dong tiéu cuc, dic biét 1a khi né duwoc thé hién trong phién hop chung. Hoa giai vién cé thé
mudn phi dau sy bung né vé cdm xuc ra bén ngoai, dic biét khi ma bau khdng khi cin thang,
bang viéc thira nhan rang cé sy hién dién ctia cdm xuc cao dd quanh ban.

Su blung phat d6 cé thé chi la sy gid v&, mot su cd gang clla mot bén déanh hudng hodc ap dat
bén kia hodc tham chi 13 d& kiém tra hoa giai vién x ly s bung phat nay tdt dé€n murc nao. Hoa
giai vién vai tuw cach |a ngudi quan ly quy trinh can phai can thiép néu sy giao thoa cdm xutc dé
lam hdng nhitng viéc khac trong phién hop chung vaciing nén lam nhu vay khi nhan thiy diém
tich cuc, néu cd thé, va gilt thé dién cho moi ngudi. Hoa gidi vién phai tu minh phan xét viéc cho
phép thé hién va trit bé tu do dén mirc nao va quyét dinh khi nao thi thyc hién sy kiém soat.
Trong nhitng vu viéc qua nhidu cam xuc, hoa giai vién cd thé phai ndi riéng védi tirng bén néu hanh
vi clia ho cé thé gay hai cho hoa giai. Dieu nay can lam ngay tir dauvdi sy thau cdm va san sang
dé hiéu cai gi tao nén hanh vi dé va ciing ran hon néu céch ti€p can khdng cé tac dung.

Mac du khdng phai lic nao ciling hiéu qua, nhung noi an toan nhat dé bung né cdm xuc dé 1a noi
riéng tw. Néu cdc bén ddng y, hoa giai vién cé thé 1én k& hoach dé cac bén cé co hoi thé hién cam
xic mét cdch cong khai hon. Hoa gidi vién can huan luyén cho cac bén vé viéc chuan bi cho nhitng
gi ho can ndi theo cach thirc cé thé hiéu qua. Cling rat cé ich khi chuan bi cho bén kia I3ng nghe
mat cach binh tinh va phan hoi lai mdt cach 1& phép. Lo s¢ bi mat mat 1a cdm xic manh mé nhat,
cd tinh dinh hwdng mamoi ngudi déu cé va khéng han ché bai bat ky nén van héa cu thé nao. Nhiéu
hoat déng trong gia dinh va cdng viéc cla ching ta duwoc xay dung dé tranh mat mat ma ching ta
c6 18 khéng nhan ra diéudd . Vi du, & noi lam viéc ngan sach cé xu huwéng dat dinh caodé chi phi
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cudi cung trong pham vi du bdo. Du bdo vé két qua cla céc vu viéc phap ly cling thudng phan dnh
diéu nay mac du ludn cé tham phén hodc bdi thadm doan dé d6 16i cho néu két qua khong nhu du
doan. Trong nha, ching ta thwdng can tim ra cach giai quyét céc tinh hudng cho ban ddi, cha me,
hodc con cai ma khéng lam mat mat ho hodc ching ta.

Céc bén trong tranh chap thudng di dén bé tac bdi vi ho ho ¢8 thi tai vi tri ma ho khéng thé nhin
thdy dudng thoat ma khéng mat mat. Hoa gidi vién can nhay bén vai tinh thé nay va hinh thanh
nhitng ki thuat dé tim ra gidi phép gilt thé dién, cé thé |a thdng qua viéc:

e 6 duoc sy hiéu biét va hop tac cla bén kia

e ngdn can mot bén reo mirng chién thang

e sir dung can trong va tu nhién, s hdm hinh hodc hai huwdc

e timra diém “thang” dé xoa dju ndi dau

e tap trung vaoy dinh tich cuc dang sau hanh vi clia ¢ nhan

e chicho thay théng tin m&idnh huwdng dén tinh hinh nhu thé nao

e ndilai hodc khudn lai tinh huéng bang ngén ngit khac

e nhan manh co héi dat dugc thda thuan dé ngo

e tap cho mot bén vé nhitng gi sé dién ra sau hoa giai; ho s& chuyén giao két qua cho céc
thanh vién ban giam déc, gia dinh hodc ngudi khac nhu thé nao

e d& cac bén va cd van cla ho ty xem xét cac dé nghj va cac dé nghi nguogc lai trong phong
riéng, trd lai sau dé dé thao luan vé viéc cé truyén di dé nghi hay khéng va nhu thé nao.

Thinh thodng hoa gii vién cd thé can phai gilt thé dién cho chinh minh - mét 1&i thira nhan céng
khai vé 16i [am kém theo I&i xin 16i ludn 13 Iwa chon t&t. Ngudi cé quyén quyét dinh trong nhém
thudng can su ting hd va chap nhan ctia nhitng ngudi con lai trong nhédm. Mot bén sé cé thé mién
cudng gidi quyét tranh chap néu nhirng thanh vién phan déi trong nhém cda ho cé thé sau do
binh luan rang dé 1a mot théa thuan toi té. Hoa giai vién can nhay bén véi tdm trang va dong luc
trong nhdm va lam viéc véi ngudi cd quyén quyét dinh dé cé dwoc giai phap thdng qua su hop
tac trong nhém cling nhw gitra cdc nhém.

Luat sw, chuyén gia va ¢ van

Ban cd thé ky vong luat su, chuyén gia va cac cd van khac tham gia hoa gidi ma khéng cdsy dinh
liu d&n cdm xuc. Nhung khéng, ho cling cé thé khang cy hodc hap thu cdm xuc vi hang loat céc ly
do va dudi nhitng ap luc 16n. Vi du, khdng phai tat ca c6 van déu bj thuyét phuc rang hoa giai |a
cach thirc ddng dung dé giai quyét tranh chap. Mot luat su cd thé cd it kinh nghiém trong dam
phan v&i cdc khach hang cda minh néu. Mot séit coi hoa gidi la cdi canh tranh v&i phong cach va
thadm quyé&n dam phan cha cla minh. D&i véi nhitng ngudi khdc, lwa chon giadi quyét tranh chép
bang hoa giai c6 thé trai vdi nhitng tu van trudc dé clia ho cho than chd.

Nguoi khai xuwdng hoa gidi cling cé thé lam nhu vdy mac du déng nghiép cda ho nghi ngd. Nguoi
d6 cé thé cam thay lo 1ang vi quan tam va rat mong vao su thanh cong clia hoa gidi. Cling c6 thé
la vi ly do danh du can phai can nhic. Ngudi tham gia vao hoa giadi cé thé cam thay dé bj tén
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thuong va bj phoi tran khi so véi cac thi tuc t6 tung tai toa. Tinh cach dwoc st dung dé dan dat
vu viéc tat nhién s& cé mot vai tro khac, dé 13 mot phan cda ddi cung véi sy cé mat cla cac than
cht. Cé rat it co hdi cho nhitng nha dién thuyét hodc nhitng ngudi d6i chat cé mit trong hoa giai,
do vay long tu trong clia ngudi tham gia cd thé bi thach thire trwdc nhivng doi hoi déi vdi vai tro
mai cda ho.

Thinh thoang, c6 van tham gia vao vu viéc vdi cdm xtc manh mé, véi than chd hodc véi nguyén
nhan vu viéc, cd |8 vi tin rang can cé mot phién tdoa dé hinh thanh 1én an I&. Khi ma than ch hoac
c6 van khdng déng y, hoa giai vién can x ly sy khong déng y dé mot cach nhe nhang.

Hoa giai vién

Hoa gidi vién cling c6 cam xuc. Chung ta déu cé gid tri, thai do, niém tin va quan diém duoc quyét
dinh b&i kinh nghiém séng cta chidng ta. Lam viéc vo tu doi hdi ching ta phai chdp nhan nhirng
nhan thirc va cdm gidc cta ngudi khac, bé ra ngoai cdi cdm gidc clda ching ta va diéu nay ciing cé
thé 1a sy doi hoi vé cam xuc. Dé twong tac theo cach chan thanh va nhiét tinh, ching ta can thira
nhan gia tri cha ching ta va cach thire ching cé thé tac dong dén nhirng twong tac cda ching ta
v&i nguwoi khac.

Hoa giai vién thuong bat gap su mat kién nhan bdi vi cdc bén dwdng nhuw khéng khoan nhuong
hodc bdi vi khéng lién quan dé&n van dé va lo Iang bat ngd. Hoa gidi vién cé thé nhin thdy mot giai
phap trudc cdc bén nhiéu khéng ké giai phap dé cé phai 1a cai cudi cung s& dugc cic bén chap
nhan hay khong. Diéu c6t yéu 1a cho phép cac bén di dén thoa thuan hoa giadi thanh bang chinh
budc di ctia ho va hoa gidi vién phai gilt lai sy that vong, su buc tirc hodc lo I3ng clia minh. Quan
trong khong kém la kha ndng cda hoa gidi vién dirng Ui lai va khdng dén qué nhiéu tdm tri vao
nhi*ng van dé kho khan, lo 1ang hodc dé tham chi cé thé 1a tham kich ma tranh chadp mang dén
cho céc bén. Xac dinh qua ré tinh huéng lam cho hoa giai vién khé khan hon trong viéc mang dén
nang lwong va ki nang dé ho tro cac bén giadi quyét van de.

Nhiéu hoa gidi vién cam gidc e so trudc khi hoa gidi va nhirng trdi nghiém Iam cho mirc d6 hai
ldong hodc nghi ngd clia ho sau d6 khac nhau. Piéu quan trong |a ban cho phép minh cé thai gian
dé phan anh cé tinh xay dung vé hoa giai cho du két qua nd 13 gi di chang nira.

Mot s6 ky thuat va cach tiép can dé lam viéc cung véi cam xuc:

e Thira nhan cam xuc bang viéc quan sat hanh vi va cdi mé vadi thuc té 1a cac cdm gidc s&
hau nhu 1a mot phan ndi dung cta hoa giai. Nhirng cam xutc dang cha y cé thé duogc thé
hién nhiéu qua su im I3ng va thu hoi bang ngdn tir hodc hanh vi cdng khai.

e Ton trong cdm xuc duoc thé hién ra bén ngoai hodc dau kin. Cam xuc khdng dinh nghia
dugc mot con ngwdi bdi nd chi néu rang ho cdm thay nhu thé nao tai thoi diém hién tai.
Vi duy, viéc dan cho mét bén cdi mac |a ngudi ndng gidn sé can trd kha nang cha hoa giai
vién trong viéc xay dung quan hé.

e Phan héi d6i vai cdm xuc vi du nhu théng qua viéc:

- cho phép im lang; thé hién sy kién nhan va binh tinh
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- ghinhan cdm xdc bang viéc thé hién lai va goi tén né; xay dwng va st dung ngén
tr vé cdm xuc (tire gian, lo 1ang, budn)

- dé& ngdn nglt co thé, nhip diéu va tiéng ndi cha ban tuong xirng véi ngdn ngit co
thé, nhip diéu va tiéng ndi cta bén kia.

- thé hién sy ddng cam va va cdng nhan tinh hinh cling nhu nhirng khé khén cua
né ma khdng thé hién sy thwong cdm hay qua dé cao cam xuc

- hdi xem cai gi gy ra cam gidc dé

- sir dung cau hoi mé& dé mai cac bén néi cho minh nhiéu hon

- dé nghi gidi lao nhung khéng né tranh cam xuc; s& hiéu qua hon khi cé né, tham
chi né khéng may thodi mai chit nao ddi véi ban.
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Hoa giai vién mang vao qué trinh hoa giai kj ndng va kinh nghiém dam phdan cda minh va trién
khai nd vi lgi ich cla tat cd cic bén. Hoa gidi vién cé k§ nang s& s&r dung hiéu biét cia minh vé ba
khia canh cu thé ctia dam phan dé hd trg cac bén trong giai doan méc ca:

e Chién lwgc va phong cdch dam phan cua tirng bén: N6 bao gom su khéc biét gitta cac
nhom va sy khéc biét néi tai cia cdc nhém vé céch ti€p can trong dam phan. Cach tiép
can khac nhau d6i véi dam phan da duoc trinh bay tém tat trong phan truwdc vé “dam
phan, tranh tung va hoa giai”. Cling nhu cac bén, hoa giai vién c6 phong céach yéu thich
riéng nhung phai dugc diéu chinh dé phu hgp vdi nhu cau cla tirng tranh chap cu thé.
Hiéu duoc rang mot bén cé thé 1a nha dam phan luén quan tdm dén vj thé, hodc mot bén
c6 thé 13 nha dam phén hop tdc hon so vdi luat su, s& cho phép hoa gidi vién lam viéc
duogc vai nhitng khac biét dé, tham chi c6 thé dé nhirng ngudi cé phong cach phu hop
trong mdi doi lam viéc duoc véi nhau. Mot hodc nhitng ngwdi tham gia cé thé can duoc
vO vé dé thuc hién cach ti€p can khéc trong hoa giai. Poi khi, hoa gidi vién can duwa ra sy
cho phép rd rang d&i véi nhitng thay déi trong cach ti€p can va diéu nay cé thé dan téi
viéc dam phdn cé tinh hop tac ngoai mong doi.

e Ky ndng dam phan cGia hoa gidi vién cé thé dwoc sir dung dé di xa hon trong viéc giai quyét
vu viéc. S8 |a rat téi néu di ti€t ché cac ky ndng dam phan cla cac bén va cé van cla ho. Doi
khi, sy xung dét v&i phong cach hodc vi thé cu thé lai lam can trd viéc dam phdn trong hoa
giai. Doi khi cé sy khdng sdn sang suy nghi thau ddo vé lién hé gitra viéc gitr mot vi tri hodc
dua ra mot dé nghj cu thé hodc khdng cé kha ndng sang tao vai nhitng y tudng. Phan dudi
day sé dé cap dén cai ma hoa gidi vién cé thé mang dén khi cac bén bat dau hodc tiép tuc
qua trinh m&c ca cda minh. Hoa giai vién cd thé ép cac bén danh gia hodc danh gia lai nhitng
rQi ro ctia minh va cé thé tham gia vao viéc kiém tra thuc t&€ mét cdch manh mé. Trong giai
doan nay, hoa giai vién thuwdng biét nhiéu hon cac bén vé céi gi s& hodc khong kha thi xét
vé cach tiép can trong dam phan va can théng tin vé nhitng hiéu biét nay cho cac bén trén
co s& tudn thi nguyén tac bi mat. Liéu mdt dé nghi cé khoi mao cho viéc dam phén dé ve?
Liéu n6é c6 mang lai cho bén kia cdm gidc thyc té hay khong? Né ¢ xac dinh nhirng khu vuc
c6 thé dat duwoc thda thudn hay khdng?

e Ludn lam rd vai trd chia hoa gidi vién trong dam phan. Hoa giai vién khong nén chiém lay
van dé cling nhuép budc sir dung mot gidi phdp cu thé nao. Hoa giai vién cé thé giup céc
bén vuot qua trd ngai, vi du nhw xac dinh ai s& 13 ngudi dua ra dé xuat trudc, co thé 1a
nhan dé nghi dau tién cta cac bén trudc khi tién hanh trao ddi cac dé nghi dé, nhung phai
ludn gitt vai tro trung lap va khéng bao gio dwa cai cd nhan cha minh vao trong giadi quyét
tranh chap.
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Gia tri cia yéu cau va gia tri tao ra

Dé hiéu vai tro clia hoa gidi vién trong viéc hd tro cdc bén dam phan, diéu quan trong trudec tién
|a phai hiéu cac khai niém vé gia trj tao ra va gia tri yéu cau.

Van dé dam phan dwa trén vi thé duoc dé cap dén trong phan trudce vé “dam phan, tranh tung
va hoa giai”. Mot trong nhirng yéu t6 chl chét cla hinh thirc dam phdan nay 1a né gia dinh rang
tat ca cac gia tri déu dugc dat trén ban (vi du, cdc bén dang dam phan vdi nhau vé khoan tri gia
£100,000), hay néi cach khac [a c6 mdt “cai banh” sdn; theo dé ngudi dam phan dua trén quan
diém c6 gang yéu cau cang nhiéugia tri cla cai banh dé khi cé thé. Trong nhiéu vu viéc hoa gidi
thuwong mai va dan sy, cac bén tham gia vao quy trinh véi gia dinh rang chiéc banh cé sin va chi
hudng tdi yéu cau vé gia tri. Diéu nay dac biét ding khi thd tuc phap ly d3 dwoc tién hanh bai
céc vu viéc vé phap ly can dugc khudn lai vé mat vi thé cda cdc bén dé yéu cau duoc cang nhiéu
gia tri cang tot. Vi du, nguyén don néu rang cé sy vi pham hop déng va vi vy ho cé quyén duoc
b6i thwong £100,000; nguoc lai, bi don bac bd vi pham hop déng va ndi khéng vai khoan tién
néu trong yéu cau. Day la dam phan truyén thong vé vi thé.

Vai trd cha hoa gidi vién trong giai doan kham pha |a xem liéu ho cé thé thay d6i céch tiép can, it
nhat 1a trong mot thoi gian, va c6 gang tao ra gia tri va dua cac ki nang dam phén dua trén
nguyén tac vao quy trinh hoa giai. Khai niém nay gia dinh rang c¢& banh khdng nhat thiét phai cd
dinh va rang véi viéc tim hiéu sy quan tam cla tirng bén, nhitng van dé khac cla gid tri c6 thé
nay sinh d&i v&i cac bén va cé thé b6 sung vao trong dam phan, ma réng pham vi dam phan va
vi vdy c6 nhiéu kha nang dat dwoc thda thudn hoa giai thanh.

Mot khi diéu nay duoc thyc hién, chiéc banh s& dugc mé réng ra va trong giai doan méc ca cac
bén s& dam phan vé viéc chiéc banh s& dwoc chia nhu thé nao do dé sé quay lai gia tri yéu cau.
Vai tro cla hoa gidi vién & day 1a hd tro cac bén dat dugc yéu cau vé gia tri mot cach hiéu qua
thdng qua viéc hudn luyén ho cac budc then chdt cia mac c3, bao gdom cd viéc dua ra dé xuat
d4u tién, chuyén thong tin mot cach khon khéo va tim cach dé pha v& sy bé tic hién hitu.

Chién thuat va chién lwvogc dam phan

K§ thuat va chién lwgc dam phan cé thé ap dung ca theo phwong phép dwa trén vi thé hodc trén
nguyén tac dé gitp hoa gidi vién hd trg cho cic bén vuot qua qué trinh dam phan khé khan huwéng
tdi gidi quyét tranh chap.

Tap trung vao loi ich thay vi quyén

Hoa gidi vién can gilip cdc bén tap trung vao lgi ich va cdi ho can trong trwdng hop d6 thay vi quyén
cta ho va cdi ma ho nghiho cé quyén hodc mong muén xét vé két qua. Diéu nay cho phép cac bén
chuyén tir cach tiép can co tinh d6i dau sang cach ti€p cin hop téc va chia sé muc dich.

S& rat hiru ich néu danh mdt chit thoi gian dé tim hiéu xem tai sao cdc bén lai dat vi thé cta ho
nhu vay va tai sao lai dwa ra hodc phan d6i véi yéu cau. Tham chi viéc tim hiéu xem tai sao nhirng
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diém nhat dinh nao khéng cé tranh chap cling rat cé ich. Hiéu ky vé vu viéc s& di dén hiéu rd ap
lwc va cdm xudc cla mdi bén va tham chi cé thé thay dwoc muc tiéu an chira sau dé.

Can nhé rang, hau h&t moi ngudi déu phai chiu trach nhiém truwdc ai d6 - quan ly cap trén, ban
giam ddc, déng nghiép, vo chéng, tham chi ban bé. Phan I&n moi ngudi dén véi hoa gidi cung véi
nhu cau chinh trj d& ddm bao rang bat ky viéc giai quyét tranh chap nao ciing 1a chinh dang doi
V@i nguwdi khac. Hoa gidi vién can biét dugc diéu nay va khai thac nd bdi nd ciing cé thé tao ra
rao can d6i vdi viéc giadi quyét tranh chap.

Quan ly ky vong |d mot phan quan trong trong viéc hd tro cac bén trong qua trinh dam phan. Hoa
giai vién s& x{r ly van dé nay tham chi trwdc ca khi cdc bén gdp nhau va tiép tuc lam viéc dé cho
dén khi khi két thac dat duoc théa thuan gidi hoa gidi thanh.

Cac bén mudn & dau chir khong phai ho dang & dau

Cé6 thé can di nguoc lai lich s&r dé 1am béc 16 cdm xic va néu nhu vay thi hoa gidi vién can phai
kién nhan. Cudi cling, hoa giai vién s& gilp cac bén tap trung vao tuong lai, vao chd ma cac bén
muén dén chir khdng phai noi ma ho dang & hay noi ho d3 &. Xac dinh nhu cau cla cac bén thay
Vi cdi ho mudn s& xac dinh dugc pham vi cta sy dich chuyén nay. Dé dat dwoc thda thuin hoa
giai khong phai |a viéc dé dang nhung gitt dwoc muc tiéu chung 1a gidi quyét tranh chap sé& mang
dén dinh hudéng va tao ra sy hop tac gitra cac bén.

Ky thuat giai quyét van dé

Cac bén thuwong dua vao hoa gidi vién dé gidi quyét van dé, khong nhat thiét 1a cau tra 16 ma 13
tao ra mot s6 lwa chon hodc kha ning cé thé dan dén giai quyét duoc tranh chap. Tuy nhién,
truwde khi bat dau giai quyét van dé phurc tap, hoa giadi vién phai mé con dudng di tdi gidi phap
gidi quyét tranh chap bang viéc:

e thiét 13p lai viéc lién lac gitta cac bén; ngay ca khi cdc bén khéng ndi véi nhau, ho sé néi
v@i hoa giai vién va qua hoa giai vién

e 1am rd va xac dinh cac van dé tranh chap; thwdng thi van dé thuc su bi che phd bdi cdm
xuc hodc nhirng tiéu tiét.

Khi ma viéc trao d6i d3 qua giai doan dau |13 d6 16i cho nhau va doi héi dé chuyén sang giai doan
tim gidi phap, cac k§ ndng gidi quyét van dé cla hoa gidi vién rat quan trong. Hoa gidi vién khong
lién quan dén van dé va cd thé la ngudi tham gia tich cwc va sang tao gdp phan vao quy trinh giai
quyét van dé.

Hoat déng gidi quyét van dé roi vao bdn nhém sau:
e Giai thich van d@ - cdi gi ban d4u tao ra van dé? Lam thé& nao dé cé thé tranh duoc né?
Van dé trong hoan canh hién tai 3 gi? Nhu cau 13 gi?

e Xay dungy tuvdng—Nhu ciu cla tirng bén cé thé dugc dap irng nhw thé nao? Ching gidng
va khdc nhau nhu nao? Suy nght vé céc gidi phap cd thé bao gdbm tat ca cac kha nang, tao
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ra miéng banh hoa giai thanh cang 1&n cang tét. Piéu gi xay ra néu thda thuin hoa giai
thanh khoéng dat dugc?

e Lén ké& hoach hanh déng — cac két qua dau ra s& nhu thé nao? Lai ich thuc sy ddi vai tirng
bén la gi? Lam thé ndo dé giam thiéu van dé phat sinh trong twong lai? Diéu khoan giai
quyét tranh chap la gi?

e Thuec thi- thoi gian biéu, trach nhiém. Nhitng van dé chua gidi quyét d3 dwoc xt ly chua?
Né&u chua thi khi nao va nhu thé nao?

Suy nght va kiém tra thuc tién dugc sir dung rong rii va 1a nhitng ki thuat rat cé gia tri d6i véi
hoa gidi vién. Bang viét sé I3 cdng cu hitu dung. N6 tao ra su tap trung cho tat cd moi ngudi céd
mat va néu duoc st dung dung ltc nd s& lam gidam cing thang. Tac ddng vé hinh anh ciing cé thé
lam r& céc con s6, nhan manh nhitng ti€n bo da dat dwoc hodc gilp cac bén déi dién véi thuc té
vé khodng cach gitta ho hodc mirc d6 chi phi cé thé phat sinh khi tiép tuc. LAp danh sach céc van
dé trén bang cd thé gilp cdc bén thdng nhat vé cdi can phai giai quyét va tao sy tap trung cho
thao ludn. Khi lam theo céch nay, s& c6 hiéu quad hon néu khuyén khich cac bén dwa ra nhirng goi
y vé céi gi sé duwoc dua vao bang thay vi dua ra danh muc cdc y tuwdng clda hoa giai vién. Tuy
nhién, hoa giai vién cé thé sira, trung hoa ngén ngir dwoc sir dung va cé thé bé sung thém mot
vai y twdng ciia minh theo hudng Gng ho cac bén.

Pdng lwe cta quan hé va dong lwc cia nhém

Trong nhitng cudc dam phan phirc tap, mét phan clda van dé va thyc té cha sy khéi dau mét gidi
phép c6 thé 1a trong ndi bd ctia moéi nhém cé nhidu ca nhan véi nhidu quan diém va phong cach
khac nhau. Hoa gidi vién can danh gid cac quan hé bén trong cta cac bén. C4 nhan nao cé sirc
manh nhat, cdc cd nhan khac nhau dénh gia céc yéu t6 khac nhau va céc cd nhan do lam viéc véi
nhau nhu thé nao. Piéu nay cé thé dat dwoc qua viéc quan sat |8 ndi va nhirng hanh vi khdng
|&i, bang viéc ddt cau hoi trye tiép cho bén dang im 13ng va bang viéc mé ra nhitng trao ddi trong
nhém hoac giita cac nhém.

Véi tu cach 1a ngudi quan ly quy trinh, hoa giai vién can nhay bén trudc nhitng co hdi triéu tap
ho lai trong mot cuéc hop chung, ndi vdi tirng ngudi moét cach chinh thirc trong thai gian giai lao,
hodc nhdm ho lai véi nhau dé lam viéc véi hoa gidi vién bén [& céc phién hop chung va phién hop
riéng. Tat ca cac hinh thirc két hop cta phién hop cé thé mang lai hiéu qua nham dwa quy trinh
tién trién hon. Doi khi, dé thac ddy dam phan, hoa giai vién can tiép tuc ngoai giao con thoi giira
cac bén. Doi khi nhitng rao can dé mat di va moi ngudi s& dua ra roi lai boé qua y kién d3 trao déi
trong phong riéng. Biéu quan trong 1a ngudi cé quyén ra quyét dinh trong mdi nhém nhan duorc
su ing hoé cha nhirng thanh vién khac trong nhdm dé anh ta cé thé ty tin dua van d@é tién trién.

Cling cé thé c6 hiéu qua cho cac bén khi dam phan tryc ti€p védi nhau trong dé hoa giai vién déng
vai tro 1a ngudi xac dinh sy két hop gilra nhirng ngudi dam phdn cé thé lam viéc tét nhat véi
nhau. Nhitng phién hop nhu thé cé thé dwoc té chirc vdi su cd mat cla hoa giai vién hodc khong
cé mat hoa giai vién. N6 co thé 13 khéng chinh thirc hodc duoc két hop véi chuong trinh hoa giai
va cac quy tac co ban d3 dugc dua ra truvdc dé. Thong thudng, néu cac bén dong y, hoa gidi vién
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c6 thé cé mat, c6 18 dé gilr cho phién hop di dung duwdng va cé thé lywa chon nhitng van dé va
nhirng tién bd dat dwoc sau khi két thic phién hop.

Tat ca cac cudc dam phén déu c6 nhirng van dé lién quan dén con ngudi nhu cdm xuc, sy khdng
thich, dia vi hay danh tiéng. Hoa gidi vién can biét nhitng yéu t6 nay cé thé can trd tién bd nhw
thé nao va ¢ thé duoc sir dung nhu thé nao dé dua viéc giai quyét tranh chap tién trién hon.

St dung thong tin khi phu hop

Trong dam phan truc tiép, c6 nhitng thoi diém t6t va cling ¢d nhirng thoi diém khdng tét dé st
dung théng tin. Diéu nay cling dung trong hoa gidi. Mot dé nghi qud thap cia mdt bén lam cho
bén kia rut lui hodc tham chi bd dam phan cé thé dugc gilr lai nhd vao tai cla hoa gidi. Twong tu,
sw nhugng bd ¢ thé dugc lwu gilr va sir dung dé tdi da hoa tac dung khi cé thoi diém hop ly.
Hoa giai vién khdng c6 nghia vu phai chuyén théng tin hay, hay khi ma mot bén dé nghj lam diéu
do, va can lam rd diéu nay vdi cdc bén ngay tir dau cla quy trinh. Hoa giai vién, x{r ly téng thé
nhitrng trao déi vé viéc gidi quyét tranh chap cé thé khuyén cac bén vé thoi gian trao ddi va can
cac bén cho phép minh tu quyét dinh cdi gi cé hiéu qua nhat va khi nao. Tin x4u cling nhu tin tot
déu cd thé tao tién dé cho nhirng thay ddi. Hoa giai vién ¢ thé bdo vé qua muirc céc bén, gilt kin
murc d6 khodng cach gitta ho khi thay rang sé hiéu qua hon néu huéng ho vao viéc x{ ly quy mo
van dé ho phai d6i mat.

Sw sai s6 vé gia tri

Thoéng thwdng, cac van dé cé tam quan trong va gia tri khac nhau ddi véi moi bén. Viéc dua ra |0
xin 16i cé thé duoc coi la chang mat gi, trong khi dé viéc nhan I&i xin 16i cé thé |a nén tang cho
viéc ti€p tuc dam phan. Viéc chia ra thanh cac ky hodc thanh todn bang hién vat, dam bao bang
bao hiém hodc dé xuat cdng viéc twong lai la nhitng vi du vé cac yéu t6 cd thé cd gia tri lodn hon
d&i vdi mot bén so vdi chi phi d6i vai bén kia. Hoa gidi vién can tim hiéu tirng van dé vdi tirng
bén dé xac dinh sai s6 vé gia tri; cai gi d6 cd gia tri tich cuc d6i véi mot bén va chi phi it ddi vdi
bén kia c6 thé dua tdi nhitng tién trién va tham chi cé thé dat dwoc thoa thuan.

Ranh gidi ddy va nhirng con sé ma thuat

Vé nguyén tac chung, hoa giai vién can tranh st dung thuat ngi “ranh gi¢i day” va gitp cac bén
cling nhu ¢6 van cta ho lam nhuw vay. Y tuéng dét ra ranh gidi day s& han ché sy linh hoat va gidm
pham vi dam phén cia mot bén. Ranh gidi day thudng thay d6i trong qua trinh hoa giadi. Mot s
hoa gidi vién cé xu huwdng khdong bao gid hdi vé con s thudc ranh gidi day bdi cdc bén sau d6 ¢
thé di vuot xa nhirng con s6 nay ma khéng bi mat mat vdi hoa gidi vién. Thay vao d6 hoa gidi vién
c6 thé hiéu vé mlrc ma cac bén cé thé xem xét dé chap nhan & mot giai doan nao dé va cdi ma
ho can phai thuyét phuc cac bén dé tién thém hodc thém nira.

Mot diéu nita can ghi nhé d6 1a tdm quan trong cla “céc con s6 ma thuat”. Day la nhitng con sb
ma cac bén don ca tdm tam tri; mot bén cd thé cd nhu cau thuc t& hodc nhu ciu tinh than déi vai
mot con sd cu thé, cé thé 13 roi khoi cudc gip véi cu “téi sé khéng thda thudn dwdi mire (hodic
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trén) £x.” D& pha v& rao can vé con sé nay, cé thé can trao d6i mét cich cdi md véi mét bén
trong phong riéng, nhin nhan hau qua cla viéc pha v& rao can dé cling nhu hau qua cla viéc
khong lam thé.

Con sé tong thé va ranh gidi cla cac con sé

O mét giai doan nao do, cac bén cé thé di tir viéc thao luan vé cac van dé va gidi phdp nhd sang
tu duy vé nhitng diéu khoadn Ién mang tinh téng thé. Hoa giai vién cé thé ho tro trong viéc chuyén
d&i nay vdi nhitng cdu néi nhu cdc ban cén nghe théy con sé vdi 6 chit sé...., nhwng phai dam bao
yéu cau vé tinh bi mat. Viéc chuyén sang dam phén vé mot con s6 téng thé cho phép mbi bén
khuén lai viéc gidi quyét cia minh theo bat ky cdch ndo ho mudn dé sau dé chirng minh cho bén
kia 13 hop ly. M&i bén thuong cé nhitng ly 18 hoan toan khac nhau déi véi cing mot con sé.

Viéc gitp cac bén khudn lai hodc dua ra dé nghi déi véi con sé muc tiéu dwoc bén kia nhin nhan
la ddng ké 1a mot linh v quan trong can trao déi. Mot con s6 vai 5 chir s6 dudrng nhu kém hap
dan hon chi¥ s6 v&i 6 con s6, tirc |a thue t& hon rat it va nguoc lai déu dung. Gilp cac bén hiéu
strc manh cda cadch nhin nhan nhu vay ¢ thé thic day sy tién trién.

Gilip cac bén tranh mat mit

Mot ngudi dam phan cé k§ ndng sé ludn danh cho bén kia 16i thoat. Day mot bén vao dudng cung
thuong dan dén bé tac va tham chi sau d6 néu cé thda thuan thi cling khé ma bén d6 muén dam
phdn vdi ngudi d6 1an nita. D& hd tro cho viéc dam phén, hoa gidi vién can gilip cac bén xac dinh
ly do bién minh cho su thay déi cia minh. Hoa giai thuwong lién quan nhiéu dén viéc quan ly mat
mat tai chinh. Chién thidng ctia mot bén khong nén duoc dn mirng cong khai, ndi dau can dwoc
chia sé va ca hai bén déu cdm thay rang rat kho dé lam viéc cat lwc va dat dugc sy thoa thuan
giai quyét tranh chap dé.

Nhu d3 néu trong chuong trudc vé vai trd cla hoa gidi vién, vai trd huan luyén bt dau trudce khi
hoa gidi va kéo dai trong sudt qua trinh hoa giai. Trong giai doan mac c3, vai trd cla hoa gidi vién
vai tw cach 13 ngudi hudn luyén hoa gidi trd nén déc biét quan trong.

Trudc khi dan than vao thyc hién vai tro cda huan luyén vién dam phan, diéu c6t yéu |a hoa giai
vién phai cé dugc niém tin cla cdc bén va cé quyén dé nghi cac bén thay déi hanh vi cling nhw
cach ti€p can cla minh. Trong giai doan nay, cac dé xuat duwoc khudn lai vao trao d6i gilta cac
bén. MAi dé xuat tir bén nay s& glti mot tin hiéu cho bén kia vé y dinh, chién lwvoc va chién thuat
dam phan cta ho. Tuy nhién, thudong thi bén dua ra dé xuat thwong khéng nghi thau dédo vé tac
doéng cla théng diép ma dé xuat dé mang dén cho bén kia.

Théng qua hiéu biét cia minh vé dam phdn, hoa gidi vién cé thé gip cac bén tim ra tim ra théng
diép ma bén kia muén gtri 1a gi va liéu dé xuit dé cé thé dat duoc diéu dé hay khéng. Bén canh
do, vdi viéc lam viéc cuing hai bén vé chién lwgc dam phdn cla ho, hoa gidi vién c6 thé phdn doén
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phan (rng cha bén kia va kham pha nhirng phan &rng do cung vdi bén dua ra dé nghi trong khi dé
van can than bao vé nhitng thong tin dwoc cung cap bi mat.

Hoa giai vién khéng phai & dé chi dé la ngudi dua tin cho céc bén. Thay vao do, cac bén dat lich
cho hoa gidi vién ho trg ho dé giai quyét tranh chap va gitp ho vé ra con dudng di téi gidi quyét
xong tranh chap théng qua cac cuéc dam phan ma doéi khi rat khé khan. M6t khi da xay dung va
duy tri dugc quan hé tét va su tin twdng, hoa gidi vién cd thé hudn luyén céc bén trong dam phan,
khi can thiét, bang viéc:

e NO lyc lam viéc dé hidu duogc cai gi thic day cac bén va ly do cho quan diém cla ho

e Tap trung vao noi cdc bén mudn dén thay vi noi ho dang &

e Quan ly ky vong cta céc bén va gitp ho vuot qua sy that vong

e Sir dung cac k§ ndng dé giai quyét van dé madt cach sdng tao nham dat duwoc giai phap vé
nguyén tac

e Hiéu duoc chién thuat dam phan duoc cac bén st dung va st dung chién lwoc phu hop
dé tao ra nhirng tién trién

e Bao vé cac bén khoi bi mat mit, hd tro cac bén vugt qua nhitng van dé thong thuong
khédc cdn trd viéc dam phan; xem chi tiét & duédi day

e Ghinhan sy khac biét vé gia tri nhu |a can c& tiém nawg cho giai quyét tranh chap; cai gi
c6 gid véi mot bén cé thé dé dang duoc bén kia cung cap

e Chuyén tai cac dé xuat va trao ddi thdng tin mot céch chién thuét

e Gilp cadc bén vuot qua rao can vé viéc dua ra dé xuat dau tién

e Tranh dé cac bén cam két qua sdm vé ranh gidi day

e Cdng nhan “con s6 ma thuat” va yéu td tam ly cla céc con sb

e Lam viéc vdi céc con sd téng thé hodc ranh gidi cla cac con sd

e HO tro cac bén vuot qua su bé tac hién hitu

e Lam viéc trén co s& rang gidi phap chua hoan tat cho dén khi né dwoc |am thanh vin ban
va ky.

Tré& ngai cua dé xuat dau tién

Khi cdn nhac dua ra dé xuat, dic biét véi dé xuat dau tién, can phai suy nghi vé hang loat cac dé
Xuat cé thé vé tac dong cha né khi nhan dugc. Didu nay c6 thé dwoc md ta lién tiép cho ca nguyén
don va bi don, tr khu vuc xic pham dén khu viec tin tudng dén “khu vuc co tiém nang chap
nhan” (ZOPA) hodc khu viec ma ca hai bén déu hai long va dat duoc thda thuan.

O hai thai cuc clia viing dam phan, cé “khu vuc xtc pham”. Day |a dé xut rat cé thé duoc bén
kia d6n nhan b&i néd nhu mot sy xic pham; né chuyén mot thdng diép sai Iam cho bén kia rang
bén duwa ra dé nghi khéng thuec sy thién chi dam phan hodc 1a ho khong san sang “choi tro choi”.
RUi ro cla dé xuat nay la su bé roi cha bén kia hodc néu ho c6 phan héi thi né s& rat cé thé ciing
trong “khu vue xiic pham” Diéu ndy sé khda cdc bén trong dam phén vé vi thé von s& rat khé dé
dot pha va sé tang kha nang khong dat duoc thoa thuan hoa giai thanh.
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Khu vuec ti€p theo trong chubi [a “khu vuc tin twdng”. Day 1a dé nghi chuwa dd t6t dé duoc chap
nhan nhung né glti mot théng diép dung cho bén nhan dé nghi. Ho sé& coi d6 la budc di dau tién
tdt dep hodc 1a bén kia it nhat cling dang thién y dam phan.

Khu vure cudi cuing, ZOPA, la pham vi trong d6 thda thuan cé thé dat dugc.
N&u mot bén mudn chuyén dé xuat dau tién ma hoa gii vién ghi rang né cé thé dwoc dén nhan
nhuw 1a mot sy xic pham déi véi bén kia, hoa gidi vién can:

e Hiéu duoc bén dé dang c6 dat duwoc cdi gi thdng qua viéc dua ra dé xuat do

e Trao ddivdi bén dé vé nhitng an y c6 thé khi chuyén tai dé xuat nay

e Gilp cac bén khudn lai dé xuat theo cach cé hiéu qud nhat

e CA4thétham chila gitp cidc bén quyét dinh khdng dwa ra dé nghi trong thoi diém nay hodc
bat ky lic nao.

Pé lam duoc diéu nay mét cach cé hiéu qua, hoa gidi vién sé sir dung hang loat cac cau haéi tich
cuc nhu:

Ban c6 thé gidi thich cho téi vé co s& hodc ly do dé xudt dé hay khéng?
Ban nght ho sé phén trng vdi dé xudt dé nhu thé ngo?

Néu ban la ho thi ban sé phdn trng ra sao?

Diéu gi sé xay ra néu ho quay tré lai va ndi rdng.. ?

Diéu gi x4y ré néu........ ?

Ban ¢6 cho ring ban cd thé... ?

Thém vao dé va chi khi hoa giai vién c6 méi quan hé tét vdi cac bén, ho mdi cd thé ti€p budc nira
va ndi vé cam giac cta ho ddi vai tac ddng ma viéc chuyén tai dé xuat dé co thé cd. Cac binh luén
nhu néu dudi day cé thé phu hop:

Rui ro dwa ra dé xudt dé la ho cd thé bé qua, hodc ddp trd lai twong tw va phén hoi vdi
mét dé xudt thdp...

Qua lam viéc vdi cd hai bén, téi nghi rdng sé cd rdi ro 1a bén kia cd thé phdn tng xdu déi
vdi dé xuét ...

T6i nghl rdng ho sé cén nghe diéu gi dé cé tinh khich 1é hon la ...
T6i cém thdy rdng ho sé can ... (tat nhién 1a khong vi pham tinh bado mat)

Nhirng vi du nay 13 trudng hop hoa giai vién thé hién kha truc tiép khi can thiép va duwa ra huéng
dan vé cdi s& xay ra véi dong lwc dam phan. Tuy nhién, cdn nhan manh rang hoa giai vién khong
duwa ra quan diém clia minh vé con s6 nao s& dugc dé xuat hodc tinh cong bang hodc phu hop
cUa giai phap duoc dua ra.
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Cac bén co6 thé da dam phan vé nhiéu cdu phan cia mot théa thuan tiém nang trudc khi di vao
nhi*ng con s6 cu thé. Mt bén cé thé can sy ddm bao chac chdn rang minh 1a ngwdi dau tién dé
cap dén con s6 cu thé. Nghién clru cho thay rang ngudi dam phan dua ra dé xuat dau tién duong
nhu c6 anh hudng |&n hon trong théa thudn hoa gidi thanh nhung chi khi con s6 nay roi vao “khu
vire tin twang” chr khéng phai khu vyre xic pham.

Cudi cung, khi truyén di dé xuat dau tién, hoa gidi vién can ddm bao chac chan rang nhitng dé
xuat nay la trong khu vuec tin twdng dé tranh viéc cdc bén md dau vdi qud nhiéu dé xuat & hai
thai cuc cha khu viee hoa gidi dé tir d6 tang thém kha ning cdc bén phai d6i mat véi khodng cach
khong thé han gan. Nguoc lai, cac bén dugc ngdn khong thir ddy cao dé xuat dau tién clia minh
trong khu viec ZOPA va néi rang ho khong san sang dam phan thém. Kinh nghiém cho thay rang
cac bén muén di qua vii diéu cla cac dé xuat va dé xuat lai trong hoa gidi. Vi vy, néu mot bén
day ngay dé xuat vao khu vyc ZOPA va bén kia dua ra dé xuat lai va ky vong bén nhan s& tham
gia vao diéu nhay, thi khi d6 bén dwa ra dé xuat dau tién cé thé khong con dudng dé di va vi vay
dén ho va gbc tuong.

Quan ly cac dé xuat sau d6 va chuyén thong tin

Vi tu cach |a hoa gidi vién, ban can phan dodn su di xuéng hodc bung nd clia cdm xuc cé thé xay
ra khi dé xuat dau tién vé tién dugc dua ra. Cac bén doéi khi mudn tir bd ngay, rut khoi dam phan
hay di ra toa. Do vay, rat hitu ich khi néu 1én tir kinh nghiém cta ban rang loai phan &ng nay
thuong xuyén xay ra khi dé xuat dau tién dugc dua ra. NEu ban chuan bj cho cac bén t6t bang
viéc binh thuong hda mot giai doan ma & doé khoang cach gitra cac bén duong nhu khéng 1én, ho
s& thuwong sé tiép tuc va chap nhan dé xuat nay nhu 13 mot phan cla nghi & dam phan.

Qua d6, hoa giai vién can nhay bén véi mong muén dé hiéu clia cac bén d6 1a bao vé vi thé dam
phén ctia minh.

Kinh nghiém cho thay rang trong cudc dam phdn cé hiéu qua s& cé thé cé ba dé xuat va dé xuat
lai. NEu khéng cé thda thuan dat dugc trong giai doan dé thi cadc bén duwdng nhu d3 mat niém
tin hodc khong con quan tam, lo s¢ rang dam phdn sé& tré thanh cudc choi khdng mang lai hiéu
qua. Thay vao dé, néu mot bén san sang hoi ddp va duwa ra it hon ba dé xuat thi bén kia cé thé
nghi rang khéng cé nd lwc nghiém tuc dé gidi quyét vu viéc.

Trong sudt giai doan dua ra dé xuat va dé xuat lai, hoa gidi vién thudng gitp cac bén khudn lai
deé xuat. S dung ngdn tir khac, thé hién mot dé xuat hodc mot y tudng theo hudng tich cye thay
vi tiéu cuwec hodc sap x&p lai cac con s theo cdch ma ngudi nhan cé thé xem xét mdt cach nghiém
tuc 1a nhirng k{ thuat hiru ich va I3 cach st dung ding céc ki nang gidi quyét van dé va kjy nang
cla hoa giai vién. Trudc khi dé xuat dwoc chuyén cho bén kia, hoa giai vién thwong phai tim ra
co s& cho dé xuat dé vi biét rang bén kia rat cé thé hoi vé viéc dé xuat nhw vay hop Iy nhu thé
nao hodc con s6 cu thé do 13y tir dau.
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Diém cot yéu déi vai hoa gidi vién 13 ho khong phai chi la ngudi dua tin. Ho phai chi dong tich
cwe lam viéc véi cac bén, dua ra quyét dinh vé viéc liéu thdng tin nao do cé thé dwoc chuyén di
hay khéng va néu cé thi cach t6t nhat dé chuyén thong tin dé 1a gi va khi nao. Vi du:

Ban ndi rdng ban muén £100,000 va sau dé ban cé nght dén quan hé trong twong lai
khéng. Téi c6 thé chuyén nd theo cdch ndy — rdng ban sé cdn nhdc dén quan hé trong
twong lai nhw mét phén cta théa thudn rdng nd bao gém viéc tré mét luong I6n tién?

N&u hoa giai vién danh gia rang khong phai luc dé chuyén thong tin nay, cho du 1a goi y hay dé
xuat, thi hoa giai vién c6 thé héi dé dugc quyén quyét dinh; vi du:

T6i biét ban mudén t6i nhan dé xuat nay, nhung bay gidr cé thé khéong phai la thoi gian thuc
sy phu hop, do vay ban c6 thé dé cho tdi quyét dinh khi nao chuyén théng tinn ay hay
khong?

Pha bo sw bé tac hién hiru

Théng thwdong, mac du hoa giai vién quan ly hiéu qua trong giai doan kham ph3, tich cyc huan
luyén cdc bén trong giai doan mac ca va gilp cac bén khudn lai cac dé xuat, van xay ra giai doan
khi ma cac bén dwong nhu & trang théi bé tic va rat khé dé biét lam thé nao dam phan cé thé
ti€n trién. Ly do phé bién nhat cla sy bé tac la:

e Cdc bén c6 tha trong cac vij tri khang dinh rang day 13 xa nhat ma ho sé di. C8 van c6 thé
khuyén khich than chd dp dung cach ti€p can nay, bao vé ho trudc viéc dua ra nhitng
nhuong bd véi hy vong rang viéc gilt vi thé vitng chac s& cho ho mdt két qua tét hon.

e MOt bén bdc 16 ranh gi¢i day qua sém lam cho ho khéng con dudong dé di. & nhidu nén
van hda, cc bén ky vong su cho va nhan va nén phan hoéi khd khan tir mot bén ké ca khi
ho dua ra dé nghi “dau tién va la cudi cung” hop ly, thi bén kia cd thé coi cach tiép can
nay la khong thé chap nhan duoc

e S bao vay vé cdm xuc: tat ca cac tranh chip déu cé 1&p cdm xic, mac du théng thuong
né gan véi bé mat va rd rang trong cac yéu cau vé boi thuong thuwong tich hodc tranh chap
lao dong hon la céc tranh chap hop dong thuwong mai. Cac bén va cd van cla ho déu cé
ap luc: danh du; hodc duy tri canh tranh néi bd, dong lwc tai chinh, tham vong, cam giac
khéng xirng déng, lo so bi nhin nhan 13 that bai, khong thich hodc ghen tire vai ddi tha
hodc cac thanh vién ngay trong nhdm cta minh.

e Sy nang dong trong nhém: cé thé can trd tién trién: ddi vi mot s6 ngudi sé dé dang hon
khi déng vai diéu hau hon 13 déng vai bd cau, va sy 16i kéo phai cing ran mdéi duoc coi la
manh mé.

e Suw bé tac vé chién thuat: sir dung sy tri hodn dé tao ap luc

e Nhu ciu can giir thé dién: tam quan trong cla van dé nay doi khi khdng dwoc danh gid
dung. Hoa gidi vién phai nhay bén v&i nhu cau cta cdc nhan trong viéc bao vé uy tin va
thanh danh, va can c6 gang dé tim ra nhitng giai phap dé gilt thé dién va tranh viéc dam
phan di vao bé tac. Diéu nay cé thé doi hdi danh cho cac bén khoadng khong gian va thoi
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gian riéng tuw ma khong cd sy hién dién cla hoa giai vién, dac biét sau khi bj thach thirc
hodc kiém tra thuc té€, dé ho c6 nhirng diéu chinh can thiét vé vi thé cda minh
Mot bén da di dén giéi han vé tham quyén.

Khi d&i mét véi bé tac hién hitru nay, hoa giai vién can mang dén sy doc 1ap, ndng luong, suw kién

tri va tri twdng twong dé gitup cac bén dat duwoc tién trién. Mot hodc cac chién lwoc sau ¢ thé

giup ich cho hoa giai vién:

Dua cac bén trd lai véi nhau dé khang dinh tinh hinh va néi vé né mét cach céi méd

Tém tat va nhic lai nhitng tién bd d3 dat dwoc thay vi cho phép cac bén tap trung vao
nhirng van dé va khoang céch giira ho

Chuyén céc bén tir dam phéan dua trén vi thé sang dam phan dua trén nguyén tac dé lam
viéc hop téc véi nhau va tim ra giadi phdp cho van dé chung

Cho phép bdc 16 cam xuc va ghi nhan y nghia cta nd khi cam xtc méanh liét duwong nhu
dang can tr& sy tham gia day dd vao quy trinh

Danh gid lai nhitng diém chung va nhan manh nhirng linh vc d3 duoc thdng nhat

Tim ra mot cach nhuong bo dé dang trong do dé [am nhwng rat cé gia tri d6i véi ngudi nhan
Giai lao dé cho phép gidm nhiét va cd thoi gian dé danh gia lai

St dung mot chat hai hudce cé thé lam tan cdng thang va tao bau khéong khi thoai mai
Ché nhé van dé ra va giai quyét tirng van dé nhd hon cé thé tao ra déng luc cho cac bén
Dirng mét s van dé dé thao luan sau cé thé tao khodng tréng cho nhitng tién bot trong
nhitrng linh vyc khac

Pua ra nhitng thong tin mdi hodc khuén lai van dé dé kiém tra quan mot trién vong khéc
Thi tao ra gia tri nao dé bang viéc thay d&i su tap trung tir khia canh tién nong sang xem
xét xem cd yéu td phi tai chinh ndo cd thé cai thién viéc gidi quyét tranh chap khéng
Thay d6i nhém tham gia dam phan c6 thé mang dén nhitng y twdng mdi trong ngay va
néu dam phan dé v thi c6 thé sau d6 gidi thiéu ngudi ¢ quyén quyét dinh cao hon
Thay d6i nhip diéu cla quy trinh bang viéc lam cai gi d6 khac di; thay d6i méi truéng xung
quanh, chuyén dich ché ngdi, dan cac bén di dao, xui giuc cdc nhém cong tac, s& dung
bang viét dé thay d6i sy tap trung, td chirc phién hop chung dé dénh gia lai nhirng tién
bo

Danh gia lai quy trinh va cd 18 hdi cadc bén xem 1am tiép cii gi

Gidi thiéu vé thoi han chét trong ngay hodc théng nhat vé mot ngay sau khi hoa giai dé
dua ra ly do hop ly cho viéc thiét 1ap lai lién lac va mé lai dam phan

Thay d&i su can bang vé rli ro; vi du mdt bén tim ra cach dé tinh toan rdi ro bang viéc
cung cap bao hanh

Cung thiéu sy chac chan vé két qua néu van dé duoc dua ra trudc tda cé thé tao ra cam
gidc hop tac.

Gitip mdi bén hinh thanh Ién géc nhin m&i va kiém tra thyc t€ quan diém tirng bén 13 hai k{ nang

d&c biét quan trong ma hoa giai vién can st dung khi dam phan tré 1én khoé khan hon.
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Hinh thanh Ién géc nhin méi

Hoa giai vién thudng gitp cac bén nhin tinh hinh tir cdc géc nhin khac nhau dé dat dwoc tién bo.
Phan I&n ching ta quen vdi lgi ich cé dwoc tir viéc nhin nhdn mot tinh huéng cu thé tir cac
quandiém khac nhau; ching ta thé hién né trong ngdn ngit cia ching ta khi néi:

Xem ca hai mdt cua lgp luén
Nhin lgi chuing ta mét cdch khdch quan
Ddt minh vao dia vi cua nguoi khdc.

Dé c6é dugc nhirng thay d6i nay vé géc nhin, cac bén can s dung tri twdng tuong va tri tué dé
nhin nhan tinh hudng nhu ngudi khac nhin chdng vay. Kha nang lam thé theo céch cé tinh xay
dung cé thé 1a chat xic tdc manh mé cho su thay ddi. Hoa gidi vién cé thé gilp cac bén nhin thay
van dé, hodc giadi phap tir cdch nhin cla ngudi khac va vi vay tdng thém hiéu biét cta ho vé nhu
cau cling nhu ap lyc clia ngudi khac qua dé cé thé dan tdi viec gidi quyét van dé cé tinh hop tac
hon. M&t s6 hoa gidi vién tham chi con s& dung ki ndng cho bén A ngdi vao ghé truwdc do do bén
B ngobi va sau do hdi bén A hinh dung:

Ban la bén B; ban nhin thdy bén A nhu thé nao?

Vén dé gi lam ban quan tém néu la B?

Néu la B ban gidi thich sy kién nay ra sao?

Cdch tét nhdt dé thuyét phuc ho ddnh gid lai rdi ro la gi?

DU khong phai c6 gang st dung k§ ndng cu thé nay, nhung con rat nhiéu co hoi khdc dé gitp céc
bén nhin thay diéu gi dé tir quan diém cha ngudi khac:

Ban nhin thdy nhu cdu chinh cda ho la gi néu ching dwoc gidi quyét trong ngdy hém nay?
Cdi gi la ddng lwe cho ho? Ap lwc ndo, cé phdi la chinh tri?
Ho phdn trng nhu ndo truéc dé nghj dé?

Mot cach dé khuyén khich chuyén déng dé l1a gitp cac bén dy doan ranh gidi day cha bén kia, vi
du hoi bén A:

Néu I bén B, diém gidi han cua ban la gi khi ma ban roi cuéc hoa gidi ndy ma khéng dat
duvoc théa thudn?

Thong thudng, bén A sé tra 1&i rat thuc t& va qua dé hoa giai vién cé thé dap lai:
Néu ban dtng, ban (bén A) cé thé ddp trng duoc diéu dé?

Khi hoa giai vién lam theo kiéu nay vdi ca hai bén, kha ndng dét phd cé thé xay ra. Tat nhién, céc
bén cé thé cd y duwa ra mot con s6 hoan toan phi thuc tédé tai khang dinh lai vi thé cta ho. Trong
trwong hop d6, hoa giai vien can phai tim hiéu thém hoac tién hanh kiém tra thuyc tién.
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D& nhirng ky thuat nay cé hiéu qud, can phai cé ki nang giao ti€p t6t, quan ly thoi gian tét, cé
kha nang truc gidc va danh géi tét.

Kiém tra thuc tién

Ki€m tra thuc tién 13 mot hinh thire thach thirc; mot ki ndng da dwoc trinh bay trong chuong vé
“cdc ky ndng giao tiép dé hoa gidi hiéu qud’. Dac biét, kiém tra thuc tién cé thé budc hoa gidi vién
phai:

e N&u lai cho cac bén phat biéu vé vj thé cla ho va khuyén khich ho kiém tra va danh gia lai
no
e Xem xét lai dé nghj v&i mot bén va hdi xem né s& duoc bén kia ti€p nhan nhu thé nao va
liéu nd ¢d gilp ich gi cho tién bd hay can tréd dam phan
e Thdo ludn vé tinh thyc té cha dé xuat hoa gidi thanh vdi tirng bén, cdc ham y cla nd va
liéu nd cd thye hién duwoc néu cdc bén thong nhat.
e Yéu cau mot bén danh gia toan bd nhirng rdi ro trong twong lai — vi du nhw thoi gian, tién
bac, danh tiéng, néu tranh chip khéng dugc gidi quyét
e Gidithiéu cho cac bén qua cac gidi phap thay thé cho thoa thuan hoa gidi thanh.
Diéu nay doi hdi cé sw nhay bén dic biét bdi nd cé thé bi hiéu sai khi hoa giai vién thé hién khéng
ddng mot quan diém vé vu viéc cha mot bén.

Cac bén cé thé can su khich 1& dé xac dinh hodc sira d6i BATNA va WATNA (tinh hudng xau nhat
cho thoa thuén hoa giai thanh vi diéu nay sé gidp ho dinh hinh cac dé xuat cling nhu dé xuat lai
cla minh va xac dinh cdp d6 ma théa thuan hoa gidi thanh cé thé cé y nghia déi véi ho.

Khong bao gi® dwoc st dung viéc kiém tra thyc tién lam chién lwvgc doa nat phai dat duoc thoa
thuadn hoa giadi thanh. Tuy nhién, né la cong cu quan trong dé gilp cac bén xem xét lai nhirng rdi
ro doi véi minh va trd 1én linh hoat hon. Mét loat cédc cdu hoi mé duoc lua chon ki ludng 1a
phuwong thire hidéu qua dé kiém tra thuc tién.

Mtrc d6 ma hoa gidi vien can tham gia day dd vao viéc kiém tra thuec tién sé rat khac nhau. Thuong
thi hoa gidi vién chi dat cau hoi va gieo nhung hat giéng nghi ngd ma khdng can tham gia chi tiét
vao viéc kiém tra thuc tién. Trong mdt s6 cudc hoa giai, cdc bén ty minh kiém tra thuc tién va
danh gia lai rdi ro trong phong riéng khéng cd su hién dién cla hoa gidi vién va sé |a sai [dm néu
ép cac bén nay néu ra nhirng diém yéu trong vu viéc cla ho va nhitng lva chon khdng may hap
dan cla viéc hoa giai thanh.

Gom gop lai mot géi thoa thudn hoa gidiva ky théa thudn

Do khéng cé gi ¢é tinh chat rang budc cho dén khi dugc lam bang van ban va dwoc cac bén ky,
cho nén hoa giai vién phai san sang d&i phé va&i nhitng khé khan phat sinh, ngay ké ca cudi cla
ngay hoa giai. Hoa giai vién co thé can gilp cac bén trd lai giai doan mic ca va tham chi 1a giai
doan kham pha truwdc khi dat dwoc diém cudi cung.
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Bi€u d6 duwdi day néu mot s6 ly do pho bién tai sao dam phan lai d6 v& va vach ra mét sd ky thuat
ma hoa gidi vién cb kj ndng cé thé sir dung dé vurot qua ching.

Ly do dam phén that bai hodc d6 Cai ma hoa gidi vién c6 thé bd sung — ky thuat va cach tiép

vo can

Ky ndng dam phdn kém & mot - Hudn luyén dam phan; gidp cac bén, vi du nhu gitp goi
hodc cac bén gon hodc khuén lai cdc dé xuat

Ky vong phi thuc té hodc danh gia - Bat dau lam viéc “vé nguyén tac” thay vi cu thé
khéng thuc té vé vu viéc cha bén p .
Kia - Kiém tra thuc tien

Céc van dé niém tin hodc nguyén - tap trung cac bén vao xem xét thuc tién

tac

Cam xuc, cai toi, su kiéu hanh - gilr thé dién
- ghi nhan va cho khéng gian dé thé hién cam xuc

Muén tra thu - Kiém tra thuc t& vé tinh thuc tién hodc cdi gia cla sy tra
thu

D6 v& long tin - Binh thudrng hda; d6 la cai thudng xay ra khi tranh chap
- gilp céc bén tim sy dén cac quan hé vé bao hiém, bao
dam va cac thoa thuan khac

That bai trong giao tiép - tao kénh dé cé s lién lac rd rang va an toan
- str dung quy trinh dé ho tro trao déi
- huan luyén céc bén trao d6i nhu thé nao

Thiéu théng tin - Thuyét phuc cac bén vé lgi ich cta viéc trao ddi it nhat 13
mot vai théng tin
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Trong sudt qua trinh — trudc, trong va sau ngay hoa gidi- hoa giai vién can chu y tap trung vao
ma&i quan hé véi cac bén cling nhu quan ly quy trinh va lam viéc véi tat ca nhirng ngudi cé mat
vé ndi dung cla tranh ch3p. Ba yéu té nay — quan hé, quy trinh va ndi dung — bao ham nhitng
nang luc chinh doi héi phai cé & hoa giai vién.

Chuan bij
Trong khi chuan bj, hoa giai vién phai:
Bat dau xay dwng mai quan hé véi cac bén

e G3p hodc ndi vdi tat ca cac bén, thuong la qua dai dién cla ho
e L3ng nghe va ghi nhan nhi*ng lo ngai ban d3u

e Lam rd vai tro cta hoa giai vién

e Lam cho cac bén tin tudng vao quy trinh va hoa giai vién

e HO tro cac bén trong viéc st dung cé hiéu qua co ché hoa gii

HAm bao rang cong tac chuan bj vé ky thuat da san sang

e Thong nhat vé thiét ké cda quy trinh vai cac bén

e Thu xé&p ngay, thoi gian, dia diém, phong, bang va cac thiét bi khac

e (6 duoc thda thuan vé tién hanh hoa gidi

e Kiém tra xem nhirng ngudi c6 thdm quyén phu hop s& cé mat tai phién hoa giadi hoac it
nhat 1a san sang d&i véi mdi bén

e Trao ddivé van dé tai liéu va thu xép viéc trao déi tai liéu gitra cac bén

e Tiép xuc vdi tro ly hoa gidi vién dé thu x&p thoi gian téi lam viéc va vai trd cta ho

Bat dau xtr ly van dé va ndi dung cla tranh chap

e Y&u cau cung cip thdng tin vé lich str dam phan gitra cidc bén

e Doc tém tat vu viéc va nhitng tai liéu chirng minh

e Hoi cdc bén vé lich trinh gidi quyét yéu cau, chi phi, thdi gian biéu trong td tung va phan
tich rdiro

e Thao ludn vé viéc 1am van ban can thiét khi dat duoc théa thuan hoa giai thanh.

Trong khi hoa giai

Cé sdu dau viéc vé nang lyc xac dinh mét hoa giai vién cé hiéu qua trong cong tac va can clr vao
nhitng tiéu chi nay nhitng ngudi tham gia dugc danh gid dé duoc cdp CEDR. Nhitng dau muc nay
tém tdt ban chat cla tirng loai nang luc va duoc ghép dbi vdi nhau. K ndng vé quan hé, k{ ndng
vé quy trinh va lam viéc véi ngudi khac va ndi dung. Hoa gidi vién s& sir dung tat ca ndng luc nay
trong sudt qua trinh hoa giai. N6 cé trong toan bo quy trinh chit khéng sap dat theo tuan tu. Mai
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cap gdm c6 nang luc tap trung vé chi tiét va nang lwc con lai lién quan dén cdi nhin téng quan
hodac birc tranh 1&n hon.

M t3 chi tiét va vi du vé nhirng gi hoa giai vién co thé s& lam khi thé hién nang lwc nao duwoc néu
dudi day.

Tao mai trwong dan dén hoa giai
Tao béi canh va tao phong thdi

e Truyén nang lwgng, sw nhiét huyét va tinh cich néng &m
e Thé hién sy thu thai, nhay bén va tu tin

e Tan dung t6t mdi trwdng vat chat

e Quan tdm dén sy thodi mai va nhu ciu cta nguei thamgia
e Tao dong lwc cho cac bén va dai dién tham gia

Tao duwng su tin twéng va long tin

e Xac lap thdm quyén cia hoa gii vién

e Giao tiép v&i phong thai c&i mé va tu tin ca vé mat 101 ndi va khéng |0

e Thé hién su trung lap qua viéc doi x{r binh dang vé&i cac bén va st dung ngén ngir khong
€O tinh phan xét

e Chudn bj t&t va thé hién rang minh luén san sang

e Nhan thirc dwoc van dé phan biét ddi xt, binh ddng va da dang va quan ly duoc sy mat
can bang vé quyeén

e Thao ngoi nhi*ng cing thang vé ich va khai thac nhitng cing thang cé tinh xay dung

e L3 nhay bén v&i sy ndng ddng trong nhém va quan ly dwgc méi quan hé gitra cdc nhém

e Thich nghi v&i cd nhan khac va van héa doanh nghiép

Hinh thanh viéc giao tiép va twong tac véi tirng ca nhan ngudi tham gia

e Thiét 1ap quan hé nhanh chdng véi cac bén va nhitng ngudi khac cé mat

e Khuyén khich cac bén néi va trinh bay vé céi ho dang vuéng mac thdng qua viéc st dung
cac cau hdi md va cac ki nang giao tiép khac

e Chuy lang nghe, nhic lai, trinh bay lai va phan anh lai

e Thé hién hiéu biét vé tinh hudng clia mdi bén, quan diém va cadm giac cla ho vé diéu dé

e SU dung viéc im ldng mdt cach tich cuc va duy tri sy can bang vé thoi lvgng giita hoa giai
vién va nhitng ngudi tham gia

e Cho phép cic bén thé hién cam xuc dé thic day tién bo

e (Cdng nhan, tén trong va héi dap vai nhirng biéu hién cdm xic

e S dung nhitng hiéu biét vé ngdn ngir co’ thé cia minh va clia ngudi khac dé cing cé viéc
giao tiép

e Cdng nhan y nghia quan trong clia van dé déi vdi cac bén

e S{r dung khiéu hai hwéc mét cach cé hiéu qua
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Khuon lai va str dung ngdn ngit mét cach linh hoat dé tac déng tich cyc téi ngudi tham
gia

Thiét 1ap va duy tri co’ cdu lam viéc an toan va hiéu qua

Nh@n trdch nhiém déi vdi quy trinh: cdc nguyén tdc

Giai thich vai tro, trach nhiém va thu tuc cho nhitng nguoi tham gia

Thé hién sy quen thudc véi céc thi tuc, cau truc, quy tac nén tang va trach nhiém trong
quy trinh hoa giai

TOn trong va gin gilt tinh bi mat

Quan ly quy trinh mét céch tuy tin

Gilr vai tro chd tri trong suét quy trinh

Xt ly nhi¥ng thach thirc d6i v&i quy trinh hodc hoa giai vién moét cach binh tinh theo tham
quyén

Canh tinh vdi cac tinh hudng vé dao dirc va x{r ly chiung mdt céch an toan

Quan ly quy trinh va tién hanh qua cac giai doan ctia hoa giai

Nhén trdach nhiém déi véi quy trinh: cdc hoat déng thuc té

Khai mac hoa giai tot

Thuc hanh quy trinh day dd

Chap nhan nhirng bwéc di dap rng nhu ciu cha cic bén

Tém tat va kiém tra trudc khi di tiép, ddc biét 1a & cudi cla phién hop riéng

DPuwa ra quyét dinh vé trinh ty cac sw kién va s dung cac phién hop riéng va chung phu
hop véi quy trinh

Chu tri cic phién hop chung theo cach thirc khuyén khich trao d6i c6 hiéu qua

Quan ly sw chuyén ddi gitra cac phién hop

Théng tin kip th&i cho tat cd nhirng ngudi tham du lién quan dén quy trinh, du tinh va
néu nhirng lua chon vé quy trinh

Gilp nhitng nguoi tham dy st dung thei gian cé hiéu qua bang viéc giao nhiém vu hodc
tao ra cadc nhdm cong tac

Ghi chép khi cadn mét cach kin ddo

Quan ly thei gian tot

Sl dung su tro giup vé hinh anh hodc bang mét cach cé chay

Quan ly cac budc di, ndng lvgng, cdm xic cla minh; danh thdi gian dé ngdm nghi giira
cac phién hop

H6 tro’ cac bén trong viéc tao ra nhirng giai phap chap nhan duorc

Tao ddng luc cho céc bén va dai dién nhan trach nhiém déi vdi két qua cia hoa giai va
dua ra quyét dinh cia minh
Cho phép cac bén xac dinh ndi dung
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e DPE& md& cac lvra chon, trdnh cam két qud s&m d6i vdi cac giai phap

e Tao bau khdng khi gidi quyét van dé mdt cach sang tao va chan tréi gidi quyét tranh chap
trong tdm nhin cla moi nguoi

e Thiét |4p nhirng cdn c* chung va tim ra cach thirc thyc t€ dé lién két muc tiéu cla céc
bén

e Gilr tinh tdo va lua chon nhirng linh vuc d& xem xét sdu hon — bao gdm céc khia canh vé
phap ly, thwong mai va ca nhan

e Gilp céc bén chuyén dich tiru viéc nhan manh quyén sang tap trung vao lgi ich, wu tién
va cac lya chon vé gidi phép trong twong lai

e Hudng dan cac bén dich chuyén giira viéc quan tdm vé chi tiét véi hiéu biét vé mdt birc
tranh I1&n hon dé hd tro quy trinh

e S{rdung cac cau héi giad dinh va céc ky thuat khac m& réng kha nang gidi thda thuan quyét
tranh chap, bao gdbm ca céc yéu td phi tai chinh

e Can nhic dén nhitng dé xuat giai quyét tranh chap trudc dé.

e Nhan manh nhitng bai hoc tir nguyén nhan cuta tranh chip cé thé dnh hudng dén cac
diéu khoan thoa thuan duogc dé xuat

e SUr dung cac chién lwgc dé vwet qua bé tic

e Gop lai cacy kién thanh mot géi théa thuan hoéa gidi thanh mac lac

e Gilp cac bén nghithiu ddo vé céc tinh tiét va kiém tra xem gidi phdp dua ra cé thyc hién
dugc khong

Tao dong lwc va tién trién thdng qua sw két ndi ch( déng véi ngwdi va ndi dung

e Xdac dinh va thim dé van dé

e Tim hiéu cic quan di€m dé cé duogc sy hiéu biét vé lgi ich, nhu cau, niém tin va nhirng
uu tién cot yéu

e Tao co hdi cho ddi thoai va lwu chuyén théng tin gitra cac bén

e Quan ly viéc trao doi théng tin mot cach chién thuat dé cé hiéu qua tét

e SUr dung céc loai cau héi dé xr ly ndi dung — d€ hiéu, tham do va thach thirc

e Giup cac bén nhin nhan tinh hudng tir géc nhin rdng hon bao gdm ca cach nhin cha bén kia

e N3m lay tin hiéu bang l1&i hodc khong bang l&i dé thic day sy tién trién

e Quan ly ky vong ctia cac bén

e Lam viéc t6t vdi cac con sb va giup cac bén hinh thanh 1én cac dé xuat co tac dong tich cuc

e Gilp nguwditham gia gilt thé dién cho ho va cho nhau

e Cdng nhan va lam viéc vdi phong céach, chién thuat dam phan khac nhau va huan luyén
cac bén dam phan hiéu qua

e Khuyén khich cac bén danh gia lai vi thé cla nhau va cta chinh ho

e Théch thirc va kiém tra thuc tién dé khuyén khich van dong trong khi dé van gitra duwoc
niém tin cla céc bén

e Gilup cac bén danh gia lai rdi ro va legi ich clia két qua cu thé nao dé, bao gdbm ca viéc
khéng dat duoc thda thuan

.....
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Sau hoa giai

Néu chua dat duwgc thoa thudn hoa giadi thanh, hoa giai vién can ap dung tat ca nang luc néu trén
dé ti€p tuc lam viéc vdi cac bén. Hoa gidi vién phai:

Duy tri quan hé cong viéc véi cac bén

e Tiép tuclién lién lac v&i cac bén

e Khuyén khich cac bén gitr mdi lién hé

e Ghinhan nd lyc cla cac bén va tién bd dat duoc
e Truyén ndng lwong, tu tin va sy lac quan hop ly

Quan ly quy trinh va dwa ra cau tric

e Co sy dongy rang quy trinh hoa giai vn dé ngd

e Triéu tap lai néu cd yéu cau hodc ndi vdi cac bén vao thoi diém duwoc théng nhat

e Can nhac quy trinh giai quyét tranh chap thay thé khac d6i véi nhitng van dé con ton tai
e Tiép tuclam viéc vo tu va gilt tinh bdo mét

Lam ti€p v&i phan ndi dung tranh chap

e Toém tat quan diém hién tai

e Thdng nhat vdi cdc bén cac nhiém vu hodc cac budc ti€n hanh tiép theo
e D& xuity tudong sang tao dé |ap day khoang cach

e HO tro soan thao thoa thuan néu can.

2. .
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Phan nay s& t6ng hop nhitng nguyén tac dao dirc |am co s& cho hoa gidi. Mot s6 nguyén tic da
dugec trinh bay trong cuén s6 tay nay va mét s6 duoc trao ddi lan dau tién & day. Co rat nhiéu bd
quy tic ing x&r d6i v&i hoa giai vién trong dé diéu chinh trach nhiém phap ly va trach nhiém dao
dtrc cha hoa giai vién, vi du Bo quy tic ing x&r mau do Nhém Ngan hang thé gidi ban hanh danh
cho hoa gidi vién va nhitng nguoi thi ba trung 1ap trong d6 cung cap huéng dan rd rang vé vai
tro cling nhu trach nhiém cua nguoi trung lap.

Vai tro cla hoa giai vién 13 van dé dic quyén va nhay cdm. Tham phdn va trong tai vién khong thé
néi riéng véi tirng bén trong quy trinh xét xtr b&i vi quy tac cong ly tw nhién. Hoa giai vién thudng
danh thoi gian véi tirng bén tach biét va bi mat bang dién thoai trwdc hodc tai phong riéng trong
khi hoa gidi. Thuc té, day la cai dé hoa giai vién co thé gilip cac bén dat dugc tién trién. Diéu nay
doi hoi cidc bén phai dat niém tin rat cao vao hoa giai vién va hoa giai vién lic nao cling phai can
trong dé dam bao tinh bdo méat va dwa ra danh gia cling nhu quyét dinh vé tu trong khi quy trinh
dién ra. Nhitng hoa giai vién khong thé hién cai gi ngoai trach nhiém dao dirc cao nhat khé cé thé
tim ra sy wu ai cho bén nao.

Liém chinh va trung thuc

Liém chinh |a m&t pham chat thiét yéu cta hoa giai vién. Mac du rat kho cé thé dinh nghia mot
cach cu thé nd, nhung cac bén thi thay rat rd ho cé nghi hoa giai vién lam viéc vdi tinh than liém
chinh hay khéng. Hoa gidi vién phai thé hién sy liém chinh trong tat ca nhitng van dé ho lam ch
khong chi gia dinh rang su tin twdng sé tat y&u di lién vdi vai tro. Sy liém chinh khéng phai 13 cai
ma c6 thé bat 1én mdt cach cé chld y ma hoa gidi vién can phai thay rang niém tin clia cac bén vao
hoa giai vién cé thé bj tén hai hodc bj mat.

Trung thuc khi lam viéc véi cac bén cling 1a yéu t8 quan trong. Cac bén can cé thé tin tudng rang
thong tin d6 trao cho hoa giai vien mot cach bi mat sé khong bi tiét 16 cho phong khac va tin rang
hoa giai vién, ngudi da tirng ndi rang sy tin tuwdng vao ho chwa bao gio bi vi pham. Biéu nay dac
biét quan trong, vi du nhu, néu hoa giai vién néu ra mot diém yéu cla bén A vdi A va hira khdng
dua né cho bén B. Néu B sau d6 phat hién ra diém yéu va dé nghi hoa giai vién noi diéu do vadi A.
A phai tin vao sy dam bao cla hoa giai vién rang diém nay khong duoc tiét 16 cho B béi hoa giai

vién.

Su can thiét phai bao vé thong tin bi mat thuwong bi mét bén thach thirc truc ti€p, cé thé khéng
c6 chi tdm, khi bén d6 héi hoa giai vién liéu bén kia c6 dwa ra mot chd dé cu thé nao d6 hay
khéng, hodc cé nén chap nhan it hon so véi hién nay dang yéu cau khéng. Pép lai, hoa giai vién
phai tim cich bao vé sy bi mat vé nhirng thdo ludt véi bén kia ma khdng ndi d6i bén dang hoi.
Hoa giai vién khdng bao gid néi ddi hodc Itra d6i c6 chl y mdt bén. NEu mot bén thay rang hoa
giai vién lra d&i bén kia hokhd cé thé tin rang hoa gidi vién s& khong Iira d6i minh. Hoa gidi vién
bi phat hién noi d6i hodc lira d6i mét bén sé& bj tén hai danh tiéng va cé thé khdng dugrc tiép tuc
ti€n hanh hoa giai.
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Hoa gidi vién can xay dwng ki nang phan (rng tredc nhitng tinh huéng khé xtr. Nhirng cau tra 1oi
chung chung nhu “vui long dirng ép t6i vi tdi khdng thé ndi cho ban” hodc “cling nhu tdi tdn trong
niém tin cGa ban, ban cling s& muén tdi ton trong niém tin cla bén kia” hodc “khi ndo téi cé thé
néi cho ban nhiéu hon thi téi sé& ndi” 1a nhirng ciu rat hitu ich.

Mét thach thire nira ddi véi hoa gidi vién 13 rdi ro tir viéc cd vé nhu 1a cau két véi mot bén, cé 18
qua viéc s&r dung bat can ngdn ngit, vi du nhu dudng nhu dirng vé mot bén hodc théng cdm vai
mot bén, tham chi 1a viéc s&r dung qua nhiéu tir “ching ta” khi cd gdng xay dung maéi quan hé.

Cubi cung, néu hoa giai vién truyén tai nhitng trinh bay sai léch vé ndi dung, cho du vé y, dan dén
hoa giadi thanh, quy dinh thdng thudng vé hgp dong sé ap dung; thda thuan do s& ding trudc
nguy co bj thach thirc néu van dé khai bdo sai d6 ndy sinh. Thém vao do, danh tiéng cha hoa giai
vién bi tén hai trong con méat cla it nhat mdt bén va cé thé 13 ca hai. Diéu nay cé nghia la hoa giai
vién phai that can trong vé viéc truyén tai di nhitng thira nhan vé tinh tiét cé vai trd quan trong
dan mot bén tdi chd dong y vé cac diéu khoan. N&u cé nghi ngd, hidy dé nghi bén dé trinh bay
truc ti€p thay vi nguy co cdi trinh bay sai do lai dwgc théu dét bdi vai tro cla hoa giai vién trung
lap. Nhirng thira nhan quan trong nhu vay vé tinh tiét cling c6 thé dugc néu trong phan thuat lai
sy viéc cla thoa thudn hoa gidi thanh dé chirng minh can c vé tinh tiét ma thoa thuin hoa giai
thanh duoc xac 1ap ddi vdi cac bén va tda an trong trudng hop cé tranh cdi. Sy can thiét phai co
cac bién phap nhu vay rat hiém va thoda thuan dat duoc trong hoa giai rat hiém khi bi thach thirc
va thuong duoc thuc thi nhu da thda thuan.

Vo tw, trung lap va tranh xung dét vé lgi ich

Nhirng yéu cau lién quan nay la c6t yéu d6i vai hoa gidi vién ngudi ludn phai duy tri su vo tw
trong quan hé vdi cac bén, v&i quy trinh, ndi dung va ca két qua. & giai doan dé ct, hoa gidi vién
phai ngay |ap tirc tuyén bd vé kha ndng cé xung dot loi ich ma mét trong cac bén cé thé thay.
Viéc cham cdng b6 cd thé lam hong viéc hoa giai, khdng dwoc chao dén va dang hé then. Biét vé
cd nhan mot bén hodc vé mat chuyén mén ciing can duoc cdng bd hodc ¢d quan hé kinh doanh
v&i mot cong ty luat cd lién quan cling can duoc thdng tin. Thuc té, cac bén hiém khi dua ra phan
d6i sau khi da cong b6 thdng tin nay. Tuy nhién, hoa giai vién can chuan bj san sang rat lui néu cé
phan déi dugc dua ra.

Ciling c6 nhirng xung d6t cd nhan tiém tang nhé hon can biét dén nhu: kha ndng dinh kién vé ca
nhan, chldng téc hodc gidi tinh. Piéu nay thé hién nhitng yéu cau rat rong ddi vai hoa giai vién
phai cé nhan thirc cao, dy dodn dwoc nhitng xung dodt cé ban chat nhu vay va diéu chinh dé tranh
thé hién hodc tac dong cla sv dinh ki€n hay thién vi.

Ngay trong hoa gidi, hoa gidi vién cdn dugc nhin nhan 1a déc 1ap hoan toan lién quan dén van dé
dang tranh chap va déi x&r vdi cac bén mot cach can bang. V@ quy trinh, hoa giai vién phai diéu
hanh quy trinh hoa giai theo cach cho phép tat ca cac bén déu cé co hdi ngang bang dé gép phan
va tham gia vao dam phan. Vé két qud, hoa gidi vién khdng duwoc cd loi ich trong nhitng gi dworc
cadc bén théng nhat — tai chinh, cd nhan hodc nhitng yéu té khac. Hoa giai vién khéng bao gid
duoc cung cap dich vu chuyén mén cho bat ky bén nao sau khi hoa gidi: su lién hé duy nhat phu
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hop la lam hoa gidi vién, dua ra tro gidp trong quad trinh tién hanh dam phan tiép hodc néu cé
yéu cau thi giup d& thyc thi cdc diéu khoan hoa giai thanh.

Tinh vé tw va trung 13p cling doi hdi hoa gidi vién phai tach rdi loiich, sy kiéu hdnh vé nghé nghiép
hay mong mudn duwoc thira nhan ctia minh véi viéc c6 hay khéng cé thda thuan hoa gidi thanh.
S8 1a khdng phu hop cho hoa gidi vién khi s&r dung ap lwe d6i vdi cédc bén dé hoa giai thanh vi néu
khong né sé thé hién diém khong tét 1én hoa gidi vién. Thuc té, cich ti€ép can nay cé thé phan tac
dung. Hoa gidi vién can manh mé trong viéc khuyén khich céc bén can nhic thoéa thuin hoa gidi
ngay ca khi s&r dung mot chut ap luc khi cac bén dudng nhu khong tw nguyén hodc bé tic. Tuy
nhién, diéu nay luén phai duvoc thuc hién tir géc d6 trung |ap va ton trong, tirc |a dé cho cac bén
ty do dua ra lywa chon cdia minh, bao gém ca viéc quyét dinh khéng thda thuan hoa giai.

Tinh trung 1ap c6 thé bj tn hai do kiém tra thuc tién qud nhiét tinh néu mot bén nhan thay rang
minh bi loai ra, bj thach thirc mot cach sai lam hodc khac nghiét. D& giam thiéu su buc bdi hodc
hiéu lam trong twong lai, mot s& hoa giai vién ndi véi tat ca cac bén tai phién hop khai mac rang
viéc kiém tra thyc tién cla hoa giai vién vdi tirng bén trong phong riéng |a mot phan thong thudng
cla quy trinh.

V& gdc d6 hoa gidi vién tham do va thach thirc quan diém clia mét bén vé van dé bat ky, diéu nay
phai duoc ti€n hanh mot cach vo tu va vi loi ich cda bén d6 khi danh gid va danh gia lai rdi ro cta
minh. S& | phi dao dirc khi hoa gidi vién kich bén nay chéng bén kia, vi du nhu ¢6 gang tiép xdc voi
tirng bén va thuyét phuc ca hai bén rang ho khéng cé kha nang thuc t& dé thang kién.

XU ly sw mat can bang vé quyén va dia vi

Mot bén ddi khi cdm thay bi bat lgi ngay ca khi cd ngudi dai dién, vi du khi mot ca nhan kién mot
tap doan I&n hodc mot bi don duwoc bao hiém (va vi vay cudi cung |a co quan bao hiém). Hoa giai
vién can nhay bén vé&i nhan thirc clia bat ky bén nao vé viéc khdng can bang vé quyén luc va lam
viéc vdi ho dé khuyén khich sy tham gia binh dang, va nhé rng ban than quy trinh nay bj don
I&n s& tham gia dwdi 16t cla hai hai ba ngudi véi tham quyén giai quyét tranh chap.

NEéu mét bén tham gia hoa giadi ma khéng c6 c6 van va bén kia cé ngudi dai dién, hoa giai vién
van phai canh gidc véi rli ro vé sy trung lap va tién hanh hoa gidi mét cach can than nhat. Khi
mot bén khdng cé dai dién va cling khdng phai 13 ngudi choi sanh sdi trong tranh chép, thi sy
thiéu vang nhitng ngudi tw van cé thé dan dén mot két qua “bat cdng”. Ngoai ra, ap luc cé thé
tang dan 1én hoa giai vién khi bi nhan sdu vao vai tro duwa ra |1&i khuyén cho bén khéng cé dai dién.
Diéu nay can phai dwoc ngdn chidn, néu cé thé, bang viéc trao ddi v&i ca hai bén trudc khi hoa
giai. Bén khéng cé dai dién can dugc khuyén khich cé dai dién, cé thé |a théng qua co ché dai
dién chuyén nghiép mién phi, hodc duwgc bén kia trong tranh chap hd trg tai chinh néu chi phi I3
van dé & day. Co thé 1a mot ¢d van hd tro cho bén dé qua dién thoai. Néu mot bén khing khing
khéng can co dai dién phap ly, thi nhitng khé khan déi véi ho khi tham gia hoa gidi can dwoc néu
ro.
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Hoa gidi vién can thao ludn nhitng van dé nay truwdc ngay hoa gidi vai bat ky bén nao c6 ké hoach
tham gia ma khéng cé nguoi dai dién. Tat cd cac bén can biét trudc ngay hoa gidi rang ai s& tham
du vé phia mdi bén va nhitng tac dong d6i vai bén kia khong cé ngudi dai dién cling can duoc
thao luan vdi ¢6 van phép ly bdi ho khéng hai long néu thoa thuan duwoc ky va sau do bi thach
thirc b&i bén khong c6 nguoi dai dién vi ly do bj ap dat.

Hanh vi pham tdi va sw de doa dén an toan

Rat hiém cd trudng hop hoa gidi vién gap cac dé xuat hodc hanh vi lam nay sinh nghi ngd vé tinh
phi phdp hodc thdm chi d&n mdrc bj coi la vi pham phap luat. Néu nd xay ra thi cé thé anh huéng
dén nghia vu cha hoa giai vién d6i véi cac bén la phai gilr bi mat.

Ban dAu, hoa gidi vién cé thé thach thirc hanh vi bj coi 1a phi phdp bang viéc kiém tra thyc té& doi
véi mong mudn thuce hién hanh vi dé va dé nghi mét hodc cac bén dua ra diéu d6 s&r dung phuong
phap gidi quyét thay thé& khac. Vi du, mot théa thudn khung theo dé xuat cé thé khdng chi lién
quan dén viéc tranh thué ma co thé con |a trén thué. Néu thuc su quan ngai, hoa gidi vién cé thé
tham van t6 chirc bdo hd cho hoat déng trong tai hodc néu hoat déng vdi tw cdch cd nhan thi
tham van v&i déng nghiép lam trong tai hodc chuyén gia tu van. Cudi cung, hda giai vién c6 thé
quyét dinh rat khoi hoa giai. Ca Luat mau vé tha tuc hoa gidi va Bo quy tic ing xr déu cd cac quy
dinh cu téh vé viéc hoa giai vién rut lui khdi hoat déng hoa giai. Trong nhirng trwdng hop cu thé,
cac quy dinh nay cho phép hoa giai vién khdong phai co nghia vu gitr bi méat nira, nhu trong nhirng
vu viéc c6 lién quan dén van dé an ninh cdng céng va nhirng hiém hoa nghiém trong ddi véi doi
séng. Nhitng canh bao thang than trong nghia vu clia hoa giai vién phai do hoa gii vién dua ra
ddi véi mét hodc cac bén co trach nhiém déi véi két qua.

Hoa gidi vién nén yéu cau cé 107 khuyén néu nhirng trudng hgp nay phat sinh. Rat tiéc la nhirng
trudng hop nay rat hiém.

Kha nang budc hoa giai vién lam nhan chirng

Viéc bao vé hoa giai vién khong bi bubc phai dua ra chirng clr phat sinh tir thoa thuan hoa giai
trong dé cac bén thudng thong nhat khong moi hoa gidi vién tham gia trong bat ky thd tuc nao
sau d6. P&n nay, chua cé hoa gidi vién nao thyc sy xuat trinh chirng c tai bat ky tdoa &n ndo cua
Anh va x&* Wale vé nhitng van dé xay ra trong hoa giai mac du thdm phan trong mét trudng hop
d3 cho phép ban hanh quyét dinh triéu tdp nhan chirng nhung sau dé nguyén don rat yéu cau.
Tham phan thuong khéng san sang cho phép hoa gidi vién duogc triéu tap véi tv cach 1a nhan
chirng bdi diéu nay cé thé gdy anh hudng dén cich nhin nhan vé tinh trung 1ap cha cad hoa giai
vién va quy trinh hoa gidi. Tuy nhién, ho van bi budc [dm nhan chirtng &@ mét s& con & nhitng nudc
khac ho dwoc hudng tu cach mién trir khdng bi triéu tap.

Mot s6 co quan nhat dinh nhu co quan ngan khé va hai quan, thanh ly vién hodc quan tai vién
trong cac vu viéc pha sadn duoc chi dinh hgp phap cé thé budc tiét 16 théng tin trong nhitng
trwong hop cu thé. Méc du thda thuan hoa gidi mau va thi tuc hoa gidi mau bao vé hoa giai vién
khdi viéc bj cho 1a vi pham tinh bdo mat theo hop ddngkhi bi ép budc bang viéc stra d6i luat dé
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cho phép théng tin cho nhitng co quan d4, thi badn nang cda hoa giai vién |1a phai tir chdi ngay tir
dau khi bj yéu cau va sau d6, nhu néi & trén, cé thé xin y kién tham van cua té chirc quan ly hoat
doéng hoa gidi hodc néu lam viéc védi tv cach cd nhan thi c6 thé tham van déng nghiép lam cong
tac hoa giai hodc chuyén gia.

So xuat ctia hoa giai vién va viéc vi pham hop déng

Khong cé gi trong vai tro cla hoa gidi vién cho thay rang ho dwoc mién trir khong bi kién. Mac du
thoa thuan ti€n hanh hoa giai c6 gang han ché trach nhiém d6i v&i cac van dé hoa giai vién thuc
hién hanh vi gian 1an hodc hanh vi sai trai mot cach ¢6 y, nhung van cé nghi ngd vé viéc liéu sy
mién trir d6 cé hiéu luwc hay khéng. Bang tiéc 1a pham vi clia yéu cau d6 con thap huon la trong
cac nghé cd viéc cung cap cho khach hang nhirng |&i khuyén. Hoa giai vién c6 hanh vi do cau tha
hodc vi pham diéu khoan cta thda thuan tién hanh hoa giai vé mat ly thuyét cé thé bij kién ké ca
khi nguyén don phai thé hién rd thiét hai phai dém duoc. Trong thuc tién tai Vuwong quéc Anh
dén nay thi chua hoa giai vién nao bi kién. Hoa giai vién cung cap loi khuyén hodc chiu trach
nhiém d6i vdi 10i 18 hodc ndi dung cta théa thudn hoa giadi thanh (thé hién & ca viéc né chira dung
hodc né quén) hoan toan cé kha nang bi kién va c6 van cla cac bén chinh la ngwdi can phai nhan
trach nhiém d6i vdi cac hanh vi do.

Hoa gidi vién phai luén cé bao hiém nghé nghiép phu hop.
Rut khoi hoa giai

Ca luat mau vé tha tuc hoa giai va B quy tac irng x&r d& quy dinh khi ndo thi hoa giai vién c6 thé
hodc phai rat lui khoi hoa gidi. Mdc du hiém khi hoa giai vién phai can nhac viéc rat lui, nhung
néu ban & trong hoan canh dé thi hdy nhé nhu sau:

e Tim ki€m céch ti€p cin thay thé cé thé thdo ngodi hodc trd I&i vé van dé dao dirc

e Tiép tuc hoat dong hoa giai cho dén khi ban chic chan Ia khéng con cach nao khac

e Tham van vdi t6 chirc bdo ho cho hoat ddng trong tai dién ra hodc chuyén gia, dic biét
khi lién quan dén van dé rira tién

e Gidi thich cho cac bén ly do ban rut khéi hoa gidi ma khéng vi pham yéu cau bdo mét

Dudi day la danh sach nhitng viéc can lam va khéng can lam nhu 1a nhitng goi y, lam néi bat va
clng c8 nhitng hudng dan thyc tién trong cuén sé tay nay.

MGt sd viéc can lam

e Niém tin vao quy trinh va tdn trong con ngudi, truyén tai thong diép nay dén tat cd moi
ngudi ma ban lam viéc cung

e Tiép xuc vé&i cac bén hodc luat suw clia ho trwdc khi hoa gidi dé bat dau moi quan hé va quy
trinh trén mot nén tang virng chac

e Cho thay rang ban d3 doc cac tai liéu va chuan bj t6t
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e Chuan bj phét biéu khai mac cGa hoa giai vién trong dé c6 phan gidi thiéu, vai tro cla hoa
giai vién, cac nguyén tic hoa gidi ma moi ngudi da dong vy, va so bd vé quy trinh va cach
str dung ngay hoa giai. Can ngan gon, tu tin, tich cwc, ddp &ng dwoc bat ky cau hdi nao va
nhu cau cla cac bén

e Thé hién su thau hiéu, xay dwng quan hé, ciing ¢d tinh trung 1ap va dp dung nhu nhau déi
vGi mbi bén

e Khuyén khich cac bén dua ra 1o khai mac hiéu qua. Day |a co hdi dé tang cudng hiéu biets
clia bén kia va bat dau thuyét phuc ho thay d6i nhan thirc

e Danh thoi gian 1am rd van dé tranh chap. Piéu nay lam céc bén tap trung vao nhitng khia
canh chinh va ct bé nhirng chi tiét khong can thiét

e Hudng tditao dwng ddi thoai vdi cdc bén thay vi phong van, thdm van hay diéu tra

e Ghinhan cadm xuc va cho phép bdc 16 cdm xuc ké ca tai phién hop chung. Néu diéu nay cé
hai hodc bi lgi dung, thi chuyén sang gap riéng

e Khuyén khich moi ngudi cé mat déng gép, c6 thé moi nhitng ngudi tham it néi hon phat
biéu

e Kiém tra xem trudc d6 ho d3 cé dé xuat hoa gidi thanh chua. Piéu nay déi khi, nhung
khéng phai ludn luén, |a diém khéi dau cho dam phdan va cé thé tranh duwoc su gian dir va
ton thoi gian

e Kién nhan: hiy dé cac bén s& hitu van dé va giai phap. Cho ho thoi gian dé diéu chinh,
danh gia lai va cé budc di phu hop

e Linh hoat, bién ddi hinh thirc, ton thoi gian, di theo nhirng tin hiéu va manh maéi, va thao
ludn vé sy khong nhat quan hién hitu

e Ling nghe nhiéu

e Xay dung va duy tri dong lwc. C8 giit phién hop ngadn, cé muc dich, danh mét vai van dé
cho phién hop tiép theo va néu cé thé giao nhiém vu cho cac bén lam viéc vdi nhau ma
khong c6 mat ban

e DAan dat minh va dan dat cac bén

e Khuyén khich cdc bén ndi vdi nhau tryc ti€p. Ban khdng phai la ngudi chay qua chay lai va
ban muén tranh viéc tré thanh ngudi dua thu

e Théch thirc quan diém va dé xuat. Che gidu minh dang sau hoa gidi vién cé thé cho phép
mot bén dp dung quan diém hiéu chién hodc dua ra yéu cau hodc dé xuat phi ly. Thir hoi
rang ban cé san sang hoi bén kia cau hoi tryc ti€p hay khéng?

e Ghinhan rang nhiéu cudc hoa giai cé nhitng diém that vong khi thda thuin hoa giai thanh
c6 vé nhu khong thé; hoa gidi vién can gilip cac bén ti€p tuc lam viéc va cd gang thlr cach
khdc dé co su tién trién

e Gilt nang luvgng; giai lao va an chut gi d6; chdm sdéc minh va cac bén

e Danh thoi gian va sy kién nhan trong giai doan du thdo thoa thuan. Thwong van cé nhitng
van dé phat sinh trong giai doan soan thao can phai giai quyét

e D& ngd clra néu hoa giadi khdng dat dwoc thda thuan. Lén k& hoach cho budc tiép theo,
dé xuat mot ngay khac hodc théng nhat sé lién lac bang dién thoai.

2. .
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Ban ciing c6 thé c6 nhirng viéc phai lam va b6 sung vao danh sach nay.

Nhirng viéc khéng lam

DPirng béi réi, hodc néu cé thi dirtng dé thé hién a diéu dé. Hoa gidi vién can chap nhéan,
linh hoat, ddp (rng nhanh, dwong dau vai bat ky th gi xdy ra cho du |a bat thudng hay
khong duy tinh tdi

Dirng dam chim véi cac chi tiét trong thoi gian chuan bi cling nhu trong ngay hoa gidi
DPirng cé nhu 13 thdm phan hay trong tai vién hodc dé cac bén déi xir véi ban nhu vay.
Khoéng déi chat cdc bén hodc c6 van cla ho; khdng thé hién trong 10 néi hodc trong viéc
lam rang ban s& dua ra y kién hodc sy danh gia

Khong ghi chép qua nhiéu; ban mat ti€p xtc bang dnh mat va cé thé bd qua nhitng giao
ti€p quan trong

Khong dua ra gia dinh vé cac bén, vé nguyén nhan, vé ndi dung hodc vé sy cong bang
Khong chi trich véc chuan bi, trinh bay hodc dam phén khéng t6t cla céc bén

Khéng xen ngang

Khoi hoi cau héi thé hién rang ban tng ho 1ap luan hodc quan diém cla mdt bén

Khéng dua ra dinh kién hodc cac y kién clia ban bang cach cuw xr clia ban hodc cach ban
dat cau hai. Hay tién hanh truc tiép khi thach thirc va kiém tra thuc té

Khong ap dat giai phdp clia ban ngay ca khi ban nhin thay diéu d6 s&m va tin rang né cé
thé thuc hién duoc

Dirng hédi vé “ranh gidi day” — va dirng cé ngd nghéch tin vao “ranh gidi ddy” dugc tuyén
bo

Pirng ddy mot bén hodc cho phép ho day minh vao gdc twdng ma khdng cé 16i thoat
Khong tir bd. Su bén bi s& dugc dén dap, déi khi ca trong trwdang hop hiém khi xay ra
Khoéng ép cac bén dat duwgc thoa thuin hoa gidi thanh néu ly do 1a dé duy tri thanh tich ca
nhan clta ban

Pirng ¢ qud khat khe d8i vdi ban néu hoa giai khéng thanh.

Ban cling c6 thé cé nhitng van dé can lam cla riéng minh dé bé sung vao danh sach.
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Khi d3 dwoc dao tao lam hoa gidi vién ban sé bi thuyét phuc vé loi ich cla quy trinh trong giai
quyét tranh chap. Tuy nhién, thudng & nhirng nwdc ma hoa gidi dang phat trién thi hoa giai vién
c6 thé tham gia ndi v&i cac bén vé viéc hoa gidi cé phu hgp cho vu viéc cia hohay khéng va cé
thé cé y ki€n phan d6i. Chuong nay sé trinh bay mdt vai trong s& nhitng van dé nay dé ho trg hoa
gidi vién trong cac cudc trao déi.

Pham vi kinh nghiém trong ADR va twong thich véi cac vu viéc

Hién nay co réat it Iinh vic phdp luat va thyc t&€ ma hoa gidi khong duogc sir dung dé gidi quyét
tranh chap. Hoa giai vién thuwong gidi quyét cac tranh chap trong céc linh vuec sau:

e Nong nghiép e  S&hiru tritué

e  MaAu thuan trong ban giam déc e  Tranh chdp qudc té/xuyén bién gidi
e Linh vuc ti thién . Hang hai

e Ho déng thuong mai e  Cbng nghiép truyén thong va giai tri
e Xayldp e  Thuong tich con ngudi

e Mua badn doanh nghiép . Ké hoach

e Tranh chép lao dong e  So xudt trong hanh nghé

e Niang lugng/ dau mo va khi dot . Diéu hanh

e  Mobitruwong e  Tranh chap c6 déng va cong viéc gia
e Dich vu tai chinh va bdo hiém dinh

e Luwongthycvabanlé e  Tranh chap thé thao

e Liraddo e  Hop ddng cung cip va phan phdi

e Hop doéng chinh pht e Vantai

e  Codng nghé thong tin va vién thong e Liéndoanh

Hoa gidi thanh cdng duoc sir dung giai quyét céc tranh chép:

e Truwdc khi tién hanh thd tuc t6 tung

e Trong bat ky giai doan nao cula té tung

e Trong khi dién ra phién tda va trong khodng thai gian tir ltc két thac phién tdoa dén khi
ban an an duoc ban hanh

e Trong qua trinh phic tham

e Khi cé tranh chap vé bang chirng phap luat, tinh tiét hoic y kién

e Khitrach nhiém va/hodc viéc tao ra két qua cé tranh chap

e Khicd cdo budc vé gian 1an

e Khi mot bén trong nhdm phapslys phan dai

e Khicd lién quan dén lgi ich cha tré em va cha me

e Trong vu kién nhdm cé nhiéu nguyén don hoac bi don

e Lién quan dén tranh chap nhiéu triéu d6 hodc khéng lién quan dén tién

e Khicac bén d3 bat dau phan cuyec.

2. .
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Céc vu viéc doi khi dwoc cho la khéng phu hop dé hoa gidi bao gom:

e Khi an lé yéu cdu mot bén hodc ca hai bén- mdc du hoa giai cé thé duoc sir dung khi cac
bén mudn tranh tién 1&é xau
e Khi cdn mot quyét dinh budc tuan thi, nhu quyét dinh khdm xét va phong téa hodc Iénh
cdm — méc du hoa gidi ¢ thé gilp giai quyét phan con lai cha vu kién va xét xr bang thl
tuc t6 tung cd lién quan dén l1énh budc tudn thd
e Khi ban an gian lwogc cé thé dwoc ban hanh — mac du hoa giai cé thé gilp trong truong
hop kho ban hanh quyét dinh hodc thyc té bj tir chéihodc dang quyét dinh viéc dp dung
la khdng can thiét
e Khidam phan dang tién hanh thuan lgi — mac du hoa giai c6 thé thic ddy dam phén hoac
cho phép mét bén vuot qua rao can néu né phat sinh hodc ddm bao cho mét bén vé “ngay
tai toa”
e Khi chl déng yéu cau cong khai — mdc du hoa gidi c6 thé di dén viéc cong khai két qua
néu cac bén doéngy.
Khong cé giad dinh hodc khang dinh dé dang nao cé thé dua ra vé viéc mot vu viéc ndo dé cé phu
hop dé hoa gidi hay khéng. T6t nhat [a gid dinh réng vé thuc tién, moi vu viéc déu cé thé phu
hop dé hoa giai tai mot thoi diém nao d6 trong chu trinh ton tai cha né va cau héi phi hop dat

(f

ra khéng phai la “né cd phi hop khéng ma 1a “né cé san sang khéng?”
Thei gian hoa giai

Ly tudng nhat 1a mdi bén can cé dd thong tin vao cudi ngay hoa giai dé dua ra danh gia cé cin c
vé viéc liéu diéu khodn thda thudn hoa gidi thanh dwoc dé xuat cé hop ly khdong. Tuy nhién, diéu
nay khéng cé nghia la hoan tat cac giai doan trudc phién tda trwdc khi ti€n hanh hoa giadi. Mot
trong nhirng tadc dong cla nd 1a viéc cé duoc sy trao d6i thdng tin hiéu qua cad vé tinh tiét vay
kién. Trong nhirng vu viéc phirc tap, khéng thé dénh gid rdi ro cda vu viéc mét cach phu hop cho
dén khi sau khi tiét 16 va trao d6i chirng c. Nhwng né phai ton rat nhiéu chi phi d& hoan tat cac
giai doan nay va luat su cé thé duoc hoi & giai doan sém rang liéu mot danh gia day du va tin cay
c6 phai la bat kha thi trwdc dé hay khéng.

Tham chi quy trinh hoa gidi khong thé gidi quyét sdm tat ca cdc van dé. Su can thiép sém cua
nguwdi trung |ap hodc hoa giai vién cé thé lam viéc 1én ké& hoach dwoc phu hop hon va thda thuan
duoc vé thoi gian cho hoat ddng hoa gidi tién hanh sau d6 hodc thu hep cdc van dé, déi vowishoaf
gidi hodc quy trinh ADR khdc. Viéc thiét ké quy trinh cling [a mét linh virc quen thudc déi véi hoa
giai vién va nha cung cap dich vu hoa gidi trong nhitng vu viéc phirc tap nhiéu bén trong dé rat
can s&m dua ra hoa giai.

Khi x&r ly van dé thoi gian, cac tham phan cé thé cé nhirng quan diém nhu:

e D& hoa gidi thanh cong thi né can dugc xem xét va thudng 1a cé tinh kha thi trwdc khi tha
tuc t6 tung duoc ti€n hanh. O Vwong qudc Anh va cac nuéce khac, viéc can nhic cé tién

S6 tay hoa gidi vién Page 253 of 266
© 2017 cla T6 chirc tai chinh quéc té&. Bao lwu tat ca cac quyén.



hanh hoa gidi hay khdng doi hoi phai theo nhiéu quy trinh vé thd tuc tién td tung va Chi
thi thuc tién.

Khi yéu cau ban hanh ban an gidn lwgc hodc bién phap tam thoi khdng dugce chip nhan,
d6 c6 thé 1a luc dwa ra hudng dan vé kha nang sir dung hoa giai.

Viéc str dung ADR thudng duoc xem xét trong giai doan quan ly vu an khi xét thay co su
phu hop cla vu 4n vdi thd tuc hoa gidi, trir tredng hop cho thay nguoc lai: cic bén thira
nhan rang qua sém dé wéc lwgng vé tinh hop Iy cta chi phi can thiét dé dat t&i diém theo
qua quyét cla luat su 1a can thiét dé danh gia rai ro mot cach cé hiéu qua

Panh gia vé viéc chuan bi trwéc phién tda khong phai 13 qua mudn dé hoa giai. Co thé tiét
kiem dugc chi phi dang ké qua hoa giai vu kién phurc tap trudce khi cong tac chuan bj cho
phién tda cudi cung dwoc hoan tat va ban tém lwoc vé vu viéc da dugc chuyén di. Hoa giai
tai toa rat tén kém ngudn luc. Bat ky vu viéc ndo téi thoi diém dé déu cé thé gidi quyét bang
thda thudn trong hoa giai trwdc dé ma khong lam lang thoi gian va chi phi.

Lgi ich vé chi phi ciia hoa gidi cin duoc kiém chirng vé ty |1&, dac biét 13 giai doan cudi cla
tranh tung: nhirng vu an cé gia tri thap nhuwng chi phi cao can dugc hoa gidi truwdc va tham
phan c6 thé trach cic bén d3 dé qua mudn mdi dé xuat hoa giai.

Vé trirng phat déi vdi thda thuén tai toa thay vi hoa giai, khi ma viéc gidi quyét tai tdoa duoc
bdo cdo cho Tham phan nhung khdng cé mét thda thudn nao vé tdan bd hodc mot phan chi
phi cho dén phién toa, khdng cé quyét dinh nao vé chi phi la quyét dinh phu hop.

Né&u c6 mot van dé dang dwoc phic tham khi cé yéu ciu cho phép (cd thé |a tir tham phan
so' thdm hodc toa phuc thdm), hoa gidi cé thé van [a mot lya chon: nhiéu khang céo bi
thoa hiép ma khong mé phién toa, va hoa gidi duoc dit ding chd dé hd tro viéc gidi quyét
VU Viéc.

Phan déi ngwoc lai va danh gia sy phu hop

Mot sb ly do khdng hop ly tir chdi viéc hoa giai gom:

Mot bén cho rang vu viéc clia ho cé co s& vitng chc va clia ngudi khéc thi chang ¢ can
cu gi

Yéu cau d3 bj tir choi

Cé lién quan dén danh tiéng cda mdt chirc danh nghé nghiép

D3 mat nhiéu chi phi

Nhiéu an & néu rd rang tir chdi hoa gidi chi cé thé chap nhan dugc néu, nhin nhan khach quan,

hoa giai s& khéng mang lai trién vong thanh cong. Tir chdi hoa giai dugc coi la chién lugc cé tinh

rdi ro cao nhin tir géc do6 cach thirc hoa gidi quan ly viéc gidi quyét cac vu an phire tap.

Vu viéc dwa trén van dé phap ly

Van dé phap ly (va tha tuc) 13 déc trung pho bién trong hdu hét cac vu kién. 95% céc vu
nhuw nay dwoc hoa gidi thanh. Nhitng can nhac vé mitthwong mai la co s& cla nhiéu cla
nhiéu vu 4n va hoa giai c6 thé gilp tap trung vao nhirng van dé nay va con gilp cac bén
xem xét lai nhirng rdi ro thang kién trong tranh tung hodc khéng phai tap trung vao van
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dé phép ly (hoac tinh tiét).
e Cac bén con cach biét qua xa dé c6 thé hoa giai thanh

Van c6 95% co hdi dé hoa giai thanh trudc phién toa. Hoa gidi mang dén su tap trung sém
vao nhitng quan diém nay va sém di dé&n gidi quyét tranh chap bang hoa gidi. Hoa giai
vién thuong khép lai nhitng khoang cach dudng nhu khong thé han gan.

e DO 13 yéu ciu chia nhiéu bén trong t6 tung nhém

Hoa gidi c6 thanh tich dac biét 1&n khi gidi quyét cac vu &n lién quan dén nhiéu bén. Viéc
tham van s&m va duoc thiét ké bdi hoa gidi vién hodc nha cung cdp dich vu hoa gidi c6
kinh nghiém 13 yéu ciu quan trong d6i v&i cac vu an nhu nay.

e Vu viéc lién quan dén cdo budc lira déi

Chi c6 mét sé rat nho cac vu viéc cd lién quan dén cdo budc Itra d6i phai ra tdoa — phan 1én
dugc hoa gidi thanh cdng va phién tda vé cdo budc d6 cd thé co rli ro cho cd ngudi khdi
kién va ngudi bi kién. Nhiéu vu d3 dugc hoa gidi thanh cong.

e Hoa giai sé tao ra sw cham tré khong thé chap nhan
N6 duoc thiét 1ap rat nhanh va viéc ti€p tuc hay khdng khéng quan trong.
e Hoa gidi khdng bd sung thém gi vao cudc dam phan giira luat sw va luat sw

Nhiéu cudc hoa giai thanh cdng ké tiép sau sy that bai ciia dam phan gilra luat sw va luat
s va néu diéu nay phat sinh tai tda an, ngudi ta thwong dat cau héi tai sao cho dénnay
né khong duoc ké tuc. Viéc dua ngudi dirng dau dén ban hau hét 1a bat budc dé cé thé
nhanh hon, ré hon so véi dam phan qua trung gian cling nhutrao vi tri trung tam va kiém
soatcho cac bén va co hoi dé trao d6i truc ti€p trong mdt méi trudng an toan. Néu cac
bén cb git? vi tri c6 tha, sw doc 1ap cha hao gidi vién sé can thiét d6i véi ho dé dua ra danh
gia khach quan vé viéc |gi ich t6t nhat clia cac bén nam & dau.

e Chung tdi khéng goi y hoa giai vi né 1a biéu hién cha sw yéu kém

NEu mot thdm phan dé xuat hodc khuyén nghi hoa giai, thda thuan ti€n hanh hoa giai
khong phai 1a biéu hién cla sy yéu kém.

e Hoba giai twdc cta cac bén quyén quy dinh tai Diéu 6 ECHR, dé la quyén cé phién toa
cong khai

Lién tuc tham gia vao hoa gidi mot khi né d3 bat dau |a hanh vi hoan toan ty nguyén. Néu
can m& phién toa, bat ky bén nao ciling ¢ thé lwa chon quay trd lai v&i quy trinh tranh
tung ma khong so bi phat. Viéc tuan thd huéng dan hodc khuyén nghj vé hoa giai khong
phai la su vi pham Diéu 6 ma 13 sy tudn thd vai thd tuc trudce khi khai kién.

e Hoa giai sé tang chi phi
Hoa gidi ma khéng gidi quyét dwoc tranh chdp cé thé lam tdng chi phi. Nhwng khi so sénh
vdi chi phi cua phién toa déy du, chi phi hoa gidi sé khéng nhiéu, ddc biét bdi vi tom tat
vu viéc thudng cé xu hwdng chinh xdc, rét it tai liéu cét 16i duroc st dung va nhém nhé sé
tham du. D€ toa dn cdn nhdc dé xudt hoa gidi, cdc bén trong vu kién cé thé cé thu vdi
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quan diém cda minh mdc du cé thé phdi d6i mdt vdi rdi ro chi phi rét cao. Héu hét céng
tdc chuén bj cho hoa gidi ciing cé ddi hdi nhw déi vdi viéc chuén bi chothdo luén vé gidi
quyét tranh chdp hodic phién toa. Hoa gidi khéng thanh luén thu hep khodng cdch va cdc
vén dé, tiét kiém thoi gian va chi phi sau nay. Hoa gidi vién va nha cung cép dich vu hoa
gidi cé kinh nghiém cé thé thiét ki€ nhitng quy trinh vira kinh t€ lai vira ddp ting nhu céu
cua cdc bén.

BGi canh

Truyén th&ng, khi d8i mat véi tranh chap, nhiéu cén bd diéu hanh bang long, ddi khi rat vui mirng
‘chuyén ching cho cac luat su’. That khdng may, hé théng phap ly thwong khong dem lai nhitng
két qua kip thoi, tiét kiém chi phi hodc khén ngoan. Chiu qud nhiéu ap luc thoi gian, luit su noi
bé thudng choi trd ‘chuyén hang’, Ian nay 1a ra cac luat su bén ngoai. Cac nha quan ly cling tinh
co bi hit vao xung dét khi ching leo thang theo tha tuc té tung, tién dén qui trinh quan ly vu kién
trong hé théng phap ly.

Céch thirc ti€p can quan ly xung dét nay khéng con thich hop vdi céc td chirc hién dai.Doanh
nghiép va nha quan ly dang bi soi xét ki cang hon tir géc d6 trach nhiém giai trinh cdia ho vé hiéu
qua va hiéu xuat quan ly rli ro va cdc méi quan hé, trong t6i wu hda gid tri tao ra tir tat ca cac
khia canh kinh doanh, bao gdm dam phdan va xung do6t. Hiéu biét nhirng thi€u sét trong nghé
nghiép cua rminh, cac luat su sang tao cling thdc giuc cai cach hé théng phép ly va hoat déng
thuyc tién nghé nghiép trén toan cau.

Hoa gidi duoc st dung dung dan dem lai cho doanh nghiép mét céng cu mdi séng con cho quan
ly hiéu qud rdi ro - x{r ly rdi ro ca nhan, rudi ro t6 chirc, rdi ro danh ti€ng va rui ro kinh té thong
qua mdt qui trinh cé cdu tric, cé trat ty va linh hoat vé thuwong mai hon. Khi dam phan kinh
doanh d6 v&, cé thé giai quyét dwoc véi mot chit chi phi, mot chit thoi gian bang cach mang vu
viéc ra toa an. Thém vao d6, thay vi thang-thua, doanh nghiép cé thé vuot qua tranh chap, tién
t&i gidi quyét va diéu nay cd loi cho céc lgi ich ngan han va dai han ctia ho, ma cac quan hé quan
trong va danh tiéng clia cong ty van nguyén ven.

Théch thire thye sy cho ADR la 1am thé nao dé né trd thanh mét bd phan tronghoat déng thuc
tién quan ly xung d6t thwong xuyén, ch khong phai 1a mua ban ‘phép Iy’ 1é té. Chon con dudng
th& hai nghta la Iam cho tranh chap tré nén cuc ky tdn kém cho tat ca cac bén.

ADR va thuc tién kinh doanh t6t

Doi phap Iy ndi bo hodc luat su cong ty cé thé cho rang tham gia vao t6 tung 1a ‘mot phan cong
viéc.” Nhung déi v&i nha quan ly truc tiép lién quan, td tung 1a mét khac biét Ién. Nha quan ly
khong chi bi tach khoi qud trinh quan ly trong quang thoi gian lién quan dé chuan bi cho va tham
gia vao phién toa, dua ra 10i khai hay tiét |6 ciia nhan chirng. Ho ciing bi sao nhang khéi vai tro
quan ly hang ngay.
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Thuyc té 13 cdng ty lién quan dén vu kién tung cé thé lam thay d6i nhan thirc vé cong ty, va thiét
hai khéng gidi han cé thé xuat phat tir xung dot trong Ban gidm d6c, véi nha cung cip hay dai tac
kinh doanh, trong lién doanh hay lién minh. Trong nhiéu truéng hop, bat ky yéu té nao trong dé
c6 thé mang lai hu qua tiéu cwc dén cac nha dau tw cda cong ty va gia tri cd phiéu.

Do vy, luat sw phai nhan biét dwoc nhirng chi phi tiém ndng réng hon nay va anh huédng coé loi
ma hoa giai dem lai nhw [a mdt phwong tién gidp quan ly va han ché cac chi phiva rdiro dé. Trong
bat ky th&i ky ndo khi quan tri t6t va khai niém ‘tudn thi’ theo nghia réng dang ngay cang tré nén
quan trong, sy ton tai cia chinh badn than chwong trinh quan ly gidi quyét tranh chap giup tang
cuwong danh ti€ng va nhan thirc vé cong ty.

ADR mang lai mot céng cu kinh doanh dé quan ly quan hé chinh xac vao dung thoi diém cac moi
quan hé trd nén dé bj t6n thuong va & thoi diém khoé khan nhat. D6 1a cach thire chl déng quan
ly xung d6t hodc xung dot tiém nang, khac vdi phan (rng truyén théng ‘giao né cho luat su’ khi
ma&i quan hé d3 trd nén qué khé khan. P46 chi 1a mot ly do dé chdp nhan hoa giai trong cac hop
déng mau hay nhu 1a mét chinh sach cta cong ty.

Hoat déng qudc té

Cong cu kinh doanh nay khéng chi rd rang & Chau Au va Bic My, ma duoc tim thay ngay cang
nhiéu & nhiéu nuwdc trén toan cau. Véi ly do t6t, khuynh hudng nay cling dap &rng nhu cau kinh
doanh qudc té, bdi tinh phirc tap cla cdc méi quan hé, nhirng thich thie Ién hon trong bdo dam
giao ti€p hiéu qua va tinh khdng rd rang vé hiéu qua cula té tung trong nuwdc hodc trong tai qudc
té, tat cd két hop lai, lam cho hoa gidi trd thanh qui trinh rdi ro thap hon, gia tri cao hon cho viéc
quan ly hiéu qua cac xung dot xuyén bién gidi.

Tranh chap qudc t& hodc xuyén quéc gia mang lai thém rdi ro va chi phi. Cé rdi ro rang bén dai
lap sé& Iwa chon dia diém ma viéc kién tung cd lgi cho ho hon. M6t sé noi thu xép phién tda nhanh
chéng, nhung & noi khac cé thé mat hang nam. O mét sb dia phuong, tham nhiing mang lai rui
ro cho qui trinh t8 tung. Nguoc lai, cac bén cé thé sap x&p hoa giai kha nhanh chéng. Qui trinh
hoa giai cé thé dap rng yéu cau cla vu viéc, va tat nhién, dut 16t hoa gidi vién la vodung vi qui
trinh hoa gidi trao quyén quyét dinh cho cac bén.

Trén toan thé gidi, mot s6 tham van va sédng kién quan trong anh hudng dén viéc sir dung va phat
trién hoa giai tam qudc té hién dang dwoc tién hanh.

Vi dy, thang 5/2003, T chitc Thuong mai thé gidi (WTO) bat dau ndi vé viéc ra soat lai qui tac
gidi quyét tranh chap cia minh. Qui tac nay nham cho phép cac quéc gia thuong mai thach thic
1an nhau bat chap qui mé va anh huwéng kinh té&. Tuy nhién, WTO céng nhan rang cé nhitng van
dé vé kha nang cla cdc nuwdc dang phét trién tham gia vao cac cudc chién phap ly tén kém va sy
cham tré thwong mai tiém nang. Cac cudc néi chuyén nay nham vao chid dé gitip cac nudc nghéo
phat trién nang luc phap ly dé st dung hé théng cia WTO, dit trong tam 1&n hon vao st dung
hoa giai.
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Thém vao dé, cac nudc thanh vién Uy ban luat thuwong mai qudc té cta Lién hop quéc bd phiéu
phé chuan luadt mau vé Thuong lvong thuong mai quéc t&, khuyén khich nhitng nwéc khdng cé
qui dinh vé hoa giai str dung luat mau lam nén tang cai cach.

Khi nao dung ADR

Dai véi doanh nghiép, nhitng cau héi chi ra liéu mot vu viéc cd dac biét phu hop cho hoa giai
khéng bao gom:

e Ho cé muébn duy tri quan hé hodc danh tiéng thwong mai khéng?

e Ho cé mubn gidm thiéu chi phi/rdi ro/dp luc té tung (hodc trong tai) khéng?

e Liéu c6 phdi cé qud nhiéu bén, dia diém, cdc vén dé hodc méi quan hé tinh té, quyét dinh
ky thudt hodic chirng cir khéng ré rang dén murc cén phdi yéu cdu bén thi ba trung lap xdy
dwng cdu tric dam phdn/théo lugn khéng?

e Ho c6 can giao tiép hiéu qud hon vdi bén/cdc bén khdc khéng?

e Liéu moét phdn quyét phdp ly ¢ phdi ld céng cu rdt thé thién trong trudng hop ludt phdp,
tinh tiét chirng ctr phire tap va cém xuc cdng thdng khéng?

e Ho c6 thich trdnh cdc thiét hai tiém ndng va tién Ié khéng cé ich khéng?

e (6 nhitng vdan dé quan trong khéng mang ban chét tai chinh ma toa dn khéng thé gidi
quét khéng?

e Tim cdch thodt khdi bé téc hién tai liéu cé ich khéng?

e Viéc chirng minh ndi dung vu kién cta ho théng qua ddnh gid déc Iap hodc tai mot dién
dan vao giai dogn sdm hon phién toa liéu cé hitu ich khéng?

e Diéu quan trong la phdi gidi quyét som tranh chdap vi ly do tai chinh hay kinh té?

e C6 khia canh kinh doanh nao khdc bj dnh hwdng bdi tranh chdp nay khéng?

e Vu kién tai toa dn cé gdy thiét hai danh tiéng khéng?

Quan trong 1a nha quan ly phai hiéu rang ADR co ban 13 hinh thirc ddm phan manh mé& hon nhiéu
— do vy, cd thé dung hoa gidi bat ky khi nao ma dam phan truc ti€p cé thé cudi cung gidi quyét
vu viéc, va diéu nay bao ham phan |&n cac vu viéc, thdm chi cd vu viéc cé anh hudng phap ly.

Tuy nhién, mot s6 vu viéc khdng thich hop vai hoa gidi. Vi duy, khi:

e Dam phan truc tiép ré rang dang tién trién hiéu qua va tét dep

e (Can co tién |é phap ly hodc céng nghiép

e Can nhanh chdng c6 I1énh dé bao toan quyén/tai san

e Nhitng vu viéc cé ban chat hinh s, mac du vu viéc cdo budc Ira déi dwgc hoa gidi thanh
cong.

San sang cho hoa giai

Phan 1&n cac vu viéc von di thich hop vai hoa giadi vao thoi diém nao do trong vong doi cda no.
Do vay, cau hoi dat ra khéng phai la liéu vu viéc cé thich hgp hay khéng, ma 13 khi ndo né san
sang cho hoa giai.

2. .
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Khi héi rang vu viéc d3 san sang cho hoa giai hay chua:

e Liéu d3a cé dl thdng tin hodc s& cd dl théng tin vao cudi qui trinh hoa giai cho phép ho (va
khach hang) dwa ra quan diém vé mirc do giai quyét khi€u nai dung dan khong?

e Nhitng thong tin, chirng c hodc y kién b6 sung ma ho tin rang dang thiéu, va ho dy kién
c6 duoc trudce khi tham gia hoa giai cé tao ra khac biét quan trong trong dénh gia rii ro
cta ho khéng, va cé thé cé dugc ching vai chi phi hgp ly khdng?

e Liéu chirng c hién cé cé cho thay rang bén kia sé sir dung qui trinh hoa gidi mot cach xay
dung, hay chi la k§ xao cau gio?

e N&u hoa gidi duvoc an dinh hdm nay va sé duoc té chire, vi du, trong vong hai thang, cé gi
can trd san sang hoa gidi khong? Liéu nhitng 16 héng thong tin cé dugc khac phuc trong
hoa giai khong?

e Liéu ho cé mudn hoa giai, vi du, trong hai thang khong va néu vay, khi dé ho cé san sang
khong?

e Tham chi néu hoa giai khong gidi quyét dwoc tranh chap, qui trinh hoa gidi c6 mang lai
mot vién canh hay théong tin hitu ich vé khi€u nai khéng, nhu 1a viéc thu hep van dé tranh
chap?

e Liéu hoa gidi c6 hitu ich dudi cach thirc khac khéng? Vi du, dwa ra quan diém cha mét bén
hiéu qua hon va truc tiép hon dén ngudi dirng dau bén kia?

Tat ca nhitng cdu hdi va yéu td can xem xét nay nhan manh mét diéu la hoa giadi khong phai la
mot hinh thitc cdng Iy ‘nhanh chéng va dé dang’. Viéc danh gid va chuan bi vu kién cila mot bén
cho hoa gidi quan trong khong kém cho phién tda. N6 gidng nhu ‘phép thir nhanh’ liéu thoa thuén
giai quyét cé hién thyc hay khéng va ‘buédc tét nhat’ dat dwoc thda thuan gidi quyét dé.

Hoa gidi la cdng cu quan ly

Hoa gidi nhu 1a mét qui trinh chinh thic thwong chi dwgc khédi déng cho luét sw hodc nha quan
ly khi doanh nghiép déi mat vdi kha nang té tung hay phai chiu chi phi td tung tiép theo. Diéu nay
dién ra khi tranh chap kinh doanh tr& nén d0 nghiém trong, can dugc duwa ra khoi sy quan ly cla
nha quan ly thuvong lvgng tryc ti€p. Tuy nhién, hoa giai cling c6 tiém nang quan trong tranh tranh
chap va quan ly xung dot bdi nha quan ly, ch&t khéng phai bai luat sw. Diéu quan trong la céng
nhan rang qui trinh gidi thiéu mot bén th ba doc 1ap, cé ki ndng thay d6i dong luc cla bat ky
dam phan nao — nd b sung gia tri giao tiép, ky luat va kha nang giai quyét van dé bat ky khi nao
can c6 thdo ludn hodc dam phan khé khan hay nhay cdm. Va thdm chi trong trudng hop cudi
cung phai di dén té tung, st dung hoa gidi sém thudng bdo dam tiét kiém chi phi tdi wu va duy
tri quan hé. Do vay, nha quan ly dugc khuyén khich coi hoa gidi la mét k§ thuat quan ly co ban,
c6 thé dwoc chap nhan trong tinh huéng c6 khé khdn hodc ‘nhay cdm’ giao ti€p tham chi chua
nhat thiét phai phan loai Ia tranh chap chinh thire. Vi du:

e XU ly khi€u nai cha khach hang hodc ngudi lao ddng (hoa gidi khiéu nai)
e Can thiép vao sy ganh dua trong nhdm hodc gitta cac bd phan hodc gilp tai cau tric cac
don vij kinh doanh (hoa giai t6 chirc)

2. .
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e Dam phan cic hgp ddng phirc tap (hoa gidi thuong vu)

e Dem lai bién phap ngan chan/quan ly xung doét trong thoi han mot dy an phuc tap, lién
doanh hodc lién minh chién luvgc hodc khi thiét 1ap nén dy an nhu vy (hoa giadi ddng minh
hay du an)

Cach thirc st dung hoa gidi khdc nhau nhan manh vai tro khac nhau cda hoa giai vién va yéu cau
hoa gidi vién cd kién thirc co ban khac nhau. Hoa gidi nhu 1a bién phap ngan chdn xung dét cling
la ly do giai thich cho yéu ciu hoa giai trong hop déng hodc trong tuyén bd chinh sach vé méi
quan hé véi nha cung cdp hodc céc déi tac kinh doanh khac.

Vai tro cha ludt su cong ty va luat su bén ngoai

Luat su cong ty c6 thé déng nhiéu vai tro trong quan ly ADR tich cuc, phu thudc vao pham vi nhu
cau cla cong ty cta ho, gia tri ho c6 thé tao ra va ngudn lyc san cé tir bén trong hay bén ngoai.
Trong modt s6 trwdng hop, ho cd thé tham gia ma khong can su tham gia cla luat su bén ngoai
nhwng trén thuc té, nhiéu bd phan phap ly ndi bd thiéu thoi gian tham gia day da qui trinh ADR
ma khong cd su tro gitp tir bén ngoai dwdi hinh thirc ndo dé. Tuy nhién, mot lgi thé cia ADR ddi
v&i cac phong ban ndi bo 13 ban chat kha khdng chinh thirc va ngan gon clia né déng nghia véi
viéc ho cé nhiéu kha nang gitip d& ngudi ra quyét dinh quan ly hon trong qui trinh. Tuwong tu, ho
c6 thé quyét dinh va quan Iy pham vi va chi phi ho tro tir luat s bén ngoai thong qua viéc két
thdc hoa giai.

Quan ly nhirng trwong ho'p vu viéc

Phan I&n cac tranh chap nghiém trong nhat trong cong ty déu |én dén bd phanphdap ly. Luat sw
néi bd cé thé dua ra quyét dinh sém vé wu tién thwong mai gidi quyét tranh chap, va kiém tra
quyét dinh cta bd phan quan ly dua trén danh sach nhitng ciu héi ra soat vé tinh thich hop véi
ADR (xem trén day). Sau khi tham van khach hang, luat sw ndi bd cé thé danh gia liéu cd thé tiép
can tryc ti€p bén kia hay phai théng qua nha cung cip ADR, hodc liéu c6 can dua luat su bén
ngoai vao tlr sém dé cd tuw van va trao déi thong tin khéng. Tham chi trong trwdng hop th hai,
quan ly tot luat su bén ngoai yéu cau rang ho cling s& dwoc hoi & giai doan sém vé quyét dinh
cla ho vé tinh thich hop véi ADR va bat ky lwa chon nao khéc, dy dodn cla ho vé chi phi va két
qua cta ADR hay t6 tung, quan diém ca ho vé tién do cla vu kién. Tiép tuc gidm sat vu kién tan
xuat thuwong xuyén 13 hitu ich d€ bdo ddm rang tranh chap khong bi troi giat khong can thiét, dan
dén chi phi va thoi gian tang 1én.

Hoc héi ttr kinh nghiém vu kién

Cho du mot vy kién cu thé cé dugc chuyén sang ADR hay khdng, mot ky luat hitu ich 13 quan ly
chi phi va két qud cla vu kién, do luvdng dua trén du dodn trudc do cta nha quan ly va lut su
nodi bd/bén ngoai. Mot lwa chon khac ma luat sw cong ty méi lam quen véi ADR phai can nhac la
liéu cé nén xay dung kinh nghiém cia minh vé ADR bang cach lwa chon mot vu kién cu thé va thi
nghiém ADR mdc du van chua chic chan gia tri ciia nd. RS rang, néu st dung chién lwoc nay, thi
t6t hon 1a lya chon vu kién ‘tiéu chuan’ khéng de doa dén cong ty, va giai thich |ap luan cho nha
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quan ly, d6 |a thirnghiém gia tri ca ADR dé dung thuwdng xuyén hon nhu 13 mot bién phap tiét
kiém chi phi.

Quan ly danh muc tranh chap

Do lwdng chi phi khdi lwvgng tranh chap hang ndm cla céng ty khdng chi bao gdbm kiém todn chi
phi bé&n ngoai, ma con ca du toan thdi gian quan ly ndi bd. Piéu nay dem lai mét diém chuan dua
vao dé dé kiém nghiém nhirng khoan tiét kiém tiém ndng phat sinh tir (a) hodc s&r dung ADR chll
déng hon cho pham vi céc vu kién, hodc yéu cau luat su bén ngoai lam diéu nay, hoac (b) thiét ké
thd tuc ADR dac biét dé gidi quyét pham vi céc vu kién.

Nang cao nhan thirc quan ly

Luat su cong ty cling cé thé ddng vai tro tich cuc trong dao tao nha quan ly, hodc truc tiép, hodc
théng qua nha cung cip ADR. Diéu nay cd thé bao gbm moi viéc, tir hdi thdo nang cao nhan thirc
vé ADR, dén cac khéa chuyén sdu nham trang bi cho nha quan ly k§ ndng ngan chan va quan ly
xung dot cao hon, hodc 1a chung chung, hodc cho dy an déi tdc hodc sat nhap cu thé. Luat sw
cling cé thé gitip bdo cdo cho cac nha quan ly vé kinh nghiém cla minh vé hoa giai hoat déng nhw
thé& ndo, rut ra bai hoc gi cho cdng ty, cac luat sw bén ngoai cha cong ty va cac cd van khéc trong
str dung qui trinh hoa giai. Cling cd lgi khi rat ra cac bai hoc kinh doanh tir cac van dé dwoc hoa
gidi va, vi du, qui trinh ndi bd nao can dugc sira déi.

Hop déng va chinh sach

Né&u ADR duoc coi la cdng cu qui gia quan ly nha cung cap va cac quan hé déi tac kinh doanh khac,
luat su ndi bod cd thé khuyén khich sir dung diéu khoan ADR hodc tuyén bé chinh sach cam két sir
dung ADR trong giai doan thich hop trong hop déng — hodc la sau thd tuc dam phan néi bd, hodc
bang cach chi dinh ‘ngudi trung gian du an’ khi bat dau mot dy 4n phirc tap. Ting cwong diéu
khodan giai quyét tranh ch3p nay ngay cang phé bién, bao gdbm cac budc dam phan, tiép theo la
hoa giai, sau d6 la dung tdi trong tai hodc té tung néu hoa giai bat thanh. C6 thé soan thao cac
diéu khodn thic day ADR ma khéng tudc di cha cdng ty quyén tiép cin t6 tung néu can cé hanh
déng phap ly khan cap hodc hanh ddng bao vé truwdc hoa giai.

Luat sw

Luat suw ndi chung thuwdng la ngudi gac cdng cho viéc chuyén sang hoa giai. Da s6 cac vu kién ra
dén hoa gidi thudong la da di vao qui trinh to tung, va khich hang thudng bi anh huwdng nhiéu béi
|6 khuyén cla luat su vé ca qui trinh va td chirc hodc ngudi trung gian can lién hé.

Luat su cling c6 thé co tadc dong nhan rdng — néu mot hang luat don nhat bj thuyét phuc théng
bdo cho tat ca cac khach hang t6 tung chinh ciia minh vé ADR, thi cd thé tiép can sé lugng cac td
chirc I&n hon mdt cdch nhanh chéng hon 1a tiép cin cé nhan ho.
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Khi thic day ADR, thong diép chinh cho luat su |3 qui trinh ndy cé loi cho khach hang cta ho. Tuy
nhién, quan trong khéng kém, luat su phai chac chan rang viéc gidi thiéu nhitng ki thuat giai
quyét tranh chdp md&i hon, nhanh chéng hon, chi phi thdp hon khdng de doa lgi ich thuong mai
riéng cha ho. Nhu vy, mot thdng diép chinh bé sung ddi véi luat su |a thay vi dai dién cho méi
de doa dén thu nhap tuong lai ciia ho, hoa giai trén thyc t& [am tang co hoi kinh doanh bang céch
nang cao sy hai long cta khach hang va niém tin vao kha ndng cla luat sw dat duoc cach thirc
giadi quyét tranh chap hiéu qua vé chi phi.

Toa an va hé théng toa an

R& rang luat suw chiu dnh huwdng béi thai d6 cda hé thdng toa an, va viéc thuyét phuc cac thanh
vién cao cap cla hé théng toa an vé Igi ich clia ADR s& dan tdi ting cwong sy tham gia va kinh
nghiém cla luat sw vé qui trinh hoa gidi va dén lwgt minh, diéu nay dan téi xu hwdng dé xuat hoa
gidi tranh chap nhiéu hon.

Khi d6, d6i vai tda an va hé thdng toda an, thong diép chinh lién quan dén lgi ich x3 hoi téng thé
cla qui trinh hoa giai. Ching dwgc bd sung bang nhitng loi ich Am&i quan tdm ca nhan vao hé
théng toa an tang |1én — dc biét, viéc s dung hoa giai c6 thé lam gidm khéi lvgng cdng viéc
cla tda 4n, qua do cai thién hiéu xuat va cho phép gidi quyét nhiéu vu an hon trong thoi gian
ngan hon.

Cong ty

La bén chl trong cac tranh chap kinh doanh, t8 chirc 1a cdng ty thudng |1a khich hang trong hoa
giai.

o day, thong diép chinh la qui trinh mang lai nhi¥rng lgi ich thwong mai quan trong. Dac biét, viéc
sir dung hoa giai cé thé dan tdi tiét kiem thoi gian dang ké cho giai quyét tranh chap — giai quyét
nhanh hon dan téi gidam sy khéng rd rang va qua do, rdi ro kinh doanh thap hon. Hon nita, né
tao ra tiét kiém chi phi dang k&, khong chi 1a gidm chi phi phap Iy, ma con bang cach tranh lang
phi thoi gian quan ly gay ra bdi sw sao 13ng trong céc tranh chip kéo dai. Cudi cung, qui trinh hoa
giai cling mang lai co hoi duy tri quan hé kinh doanh cd nhan — mé&i quan hé cé thé bj hdy hoai
dang ké bai to tung.

Dai han, viéc gidi kinh doanh tang cuong sir dung hoa giai cé kha nang cai thién maoi truong kinh
doanh chung, khdng chi b&i dem lai co hdi cdi thién ddi thoai va gidi quyét sdm tranh chap, ma
ca bang gidi phéng tda an, nhu vay, tda an cé thé tap trung ngudn lwc vao s lvgng vu viéc it hon
can dén sy quan tdm cula toa an.

Chinh phu

La ngudi canh gilr hé théng tu phdp dan sy va mdi trudng kinh doanh chung, bat ky chinh phid nao
rd rang cling c6 kha nang tré thanh ngudi gdy anh hwdng quan trong trong phat trién ADR, d3c biét
la khi nhitng thay ddi Iap phap hodc tha tuc té tung 1a cd lgi. Chinh phi cling la khach hang tiém
nang quan trong trong hoa giai véi vai tro la mot bén trong céac tranh chip thuong mai.

2. .
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Dai v&i vai tro xay dwng chinh séch va 1ap phép cda Chinh phd, thdng diép chinh dwoc dwara la
viéc str dung hoa giai cé thé cai thién moi trwong kinh doanh chung bang cach cung cap tiép can
cong ly t6t hon, va diéu nay dén lugt minh cé thé cai thién niém tin chung cda x3 héi vao hé
théng phap ly va tv phap. N6 cling cé thé 1am tang dau tu truc tiép cia nwdc ngoai va thuong
mai quéc t& qua viéc bado dam rang qudc gia co hé théng gidi quyét tranh chap t6t va hiéu qua.

2. .
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Hoa gidi phat sinh tir nhu cau clia nhitng ngudi trong tranh chap nd luc théa thuan gidi quyét.
Tuy nhién, nhu cau vé hoa giai nay khéng tu dong chuyén thé thanh mdt nhu ciu dich vu. O phian
l&n cac nwdc thudng xuyén st dung hoa gidi, hoa gidi ré rang dwoc khuyén khich bang luat, qui
tac cla tda an hodc co quan chinh ph, hodc 1a mot diéu khodn hop ddng. Do vay, xay dung thuc
tién hoa giai phu thudc nhiéu vao ca nhan hoa giai vién tié€n hanh nhitng sang kién va nang cao
nhan thirc, hodc lam viéc véi cac co quan, nhu 13 nha cung cip hoa gidi va ADR. Kién thirc dao
tao ty né khong bdo dam kinh nghiém thuec tién. Ching |a diéu kién can, nhung chwa da dé bat
dau hoat dong thuc tién.

Hoa giai tw nguyén va cdng dong

Diém bat dau rd rang dé cé dwoc kinh nghiém hoa giai thuc tién 13 thong qua viéc dé nghij cung
cap dich vu cla ban cho bat ky chuong trinh ADR cdng ddng hay chinh phd tai trg nao cé thé cé
& dat nuwdce ban.

Chircvu tro' ly

M6t cdch khac dé phat trién kinh nghiém lam lam trg ly cho mét hoa giai vién tich cuc gidu kinh
nghiém. Chuong trinh trg ly do trung tdm ADR dia phuong dua ra thuwong la con duong tot nhat
vi ti€p can truc tiép chuwa chac d3 dem lai viéc bd nhiém thuyc té. Tat ca cac chirc vu tro ly phai
dugc céc bén hoa gidi phé chudn va rang budc ngudi tro ly vdi cac diéu khodn thda thuan hoa
giai.

Quan sat hoa giai

Khi dwgc cac bén déng y, mot s6 hoa gidi vién cho phép ban quan sat ho trén thyc té. Mac du
khong thay thé cho kinh nghiém truc tiép, diéu nay cé thé giup ban lam quen t&t hon vdi qui
trinh va ky thuat ma hoa giai vién st dung.

Thanh vién trong ban

Phu thudc vao mdi nuéc, hoa giai vién cé thé xin dugc ban chi dinh, hodc 1a cho chuong trinh
hoa giai gan lién vai tda an, hodc véi nha cung cap dich vu hoa gidi tw nhan. Tuv cach thanh vién
ban cé thé dan t&i viec thuong xuyén dugce bo nhiém, midc du thuong thuong khong cé bao dam
nao vé khéi lvgng cdng viéc. Nhu vay, hoa gidi vién co thé tham gia nhiéu ban, néu cé thé.

B3t chudc hoat dong thuc tién

Khi mot hoa giai vién bat dau cé duoc nhitng kinh nghiém thuc tién, khuyén khich tham gia vao
cac hoat dong nay theo cach thirc bat chudc dé bao dam ti€p tuc phat trién k§ ndng va kién thirc.
Vi du bao gébm ty bdo cdo, bdo cdoda phuwong vai hoa gidi vién trudng hodc déng hoa gidi vién,
hodc c6 gdng thu nhan phan hoi tir cac bén trong bat ky qui trinh hoa giai nao.

2. .

S6 tay hoa gidi vién Page 264 of 266
© 2017 cla T6 chirc tai chinh quéc té&. Bao lwu tat ca cac quyén.



Kinh nghiém khong chinh thirc

Nhu d3 noi & trén, lwa chon dé c6 duoc kinh nghiém trong hoa giai chinh thirc 1a gidi han, dac
biét khi qui trinh hoa gidi chua duoc st dung tai mét nwdc nhat dinh hodc dang trong qua trinh
phat trién. Trong béi canh dé, van cé thé cé duoc ki ndng hoa giadi khong chinh thirc trong qua
trinh kinh doanh thong thuong, vi duy, tham gia/chu toa céc phién hop thwong mai, giang day
nguwdi khac vé hoa giai, quan ly t8 cdo va khiéu nai hodc x& ly nhitng cd nhan ndng gian, hoac
thuc té x{r ly nhitng nhém ngudi trong tinh huéng khan cap hodc khdng hoang.

Xay dwng mang luéi

Hoa gidi vien mdi cling cé thé phat trién nhan thirc va hiéu biét cia minh vé qui trinh bang cach
tham gia cung nguoi khac théng qua tu cach thanh vién cac hiép hoi hoa giai, tham gia va phat
biéu tai cdc hdi nghj gidi quyét tranh chap, lién lac théng qua internet, viét cho bao chi dia
phuong, noéi chuyén vai cac hiép hoi ty nguyén va té chirc cung cap dich vu. Thém vao do, quang
cdo ban than ban la hoa giai vién trong pham vi mang ludi nghé nghiép réng hon ctia minh, dac
biét 13 néu ban cé thuc tién thich hop hay thuc tién chuyén gia, cé thé 13 ngudn gidi thiéu hoa
giai gia tri.

Tiép can nguén lyc

Hoa gidi vién cling can phat trién nguoén luc riéng ca minh, nhu 1a théa thuan hoa giai, diéu kién
va didu khodn chi dinh va cdc van ban tiéu chudn khac. Khi hoa gidi vién 13 thanh vién trong ban,
du 1a tw nhan hay gan lién vdi toa an, phan I&n cac ngudn lwc nay 1 sdn cé tu nhién.

Bao hiém bdi thwdng nghé nghiép

O mét nudc nao dé, qui tic thue hanh c6 thé yéu ciu cé bao hiém bbdi thudng nghé nghiép. Khi
diéu nay 1a can thiét, mot s6 nha chuyén nghiép, nhu luat sw dwoc bdo hiém cho cong viéc hoa
giai ctia ho bang chinh sach bao hiém nghé nghiép hién cd, véi diéu kién rang ho tién hanh hoa
giai vdi tu cdch ho 1a thanh vién cta hing. Hoa giai vién khac cé thé cé dugc bao hiém bdi thudng
nghé nghiép theo cach thirc thuwong mai.

S6 tay nay nham huwéng dan cho nhirng ngudi chuan bj cho khéa dao tao ki nang hoa giai vién,
va cling 1a ngudén tham khao va xem xét cho nhirng hoa giai vién gidu kinh nghiém.

Trong linh virc ndng déng va phat trién nhanh chdéng nay, diéu thiét yéu cho tat ca cac hoa giai
vién va nha gidi quyét tranh chap chuyén nghiép la tiép tuc hoc hdi va ¢ gang bodi dudng thuc
tién va ky ndng clia minh.

Qui trinh hoa gidi vé cung linh hoat, va ti€p sau khda dao tao giai quyét tranh chap chinh thirc,
ky ndng va cach thirc tiép can 13 lién quan va cé thé chuyén hda vao cudc séng ca nhan va kinh
doanh hang ngay.
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In partnership with the Swiss State Secretariat for
Economic Affairs (SECO), IFC and CEDR have
published this handbook for the Mediator Skills
Training.

V@i so’ ho tro cta Cuc Kinh té Lién bang Thuy Sy
(SECO), IFC va CERD dd hoan thanh viéc xdy dung
cubn S6 tay vé Hoa gidi danh cho muc dich dao tao
ky ndng cua Hoa giai vién.

IN PARTNERSHIP WITH

Schweizerische Eidgenossenschaft

Confédération suisse

Confederazione Svizzera

Confederaziun svizra ‘ .R

Creating Markets, Creating Opportunities

International
Finance Corporation
WORLD BANK GROUP

Swiss Cooperation Office in Vietnam
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